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In summary, Ms. Colón respectfully requests that this Court dismiss with prejudice all 

defamation claims arising out of the statements referenced in the following paragraphs of the 

Complaint:  ¶¶ 41, 42, 44, 48, 49, 50, 56, 57, 58, 59, 60, 61, 62, 63, 102, and 105 - 121.

Furthermore, Ms. Colón respectfully requests that this Court dismiss without prejudice all 

defamation claims arising out of all of the remaining challenged statements in the Complaint, 

except for the statements referenced in ¶¶ 22, 23, 24, 27, 28, for which the dates have been 

sufficiently plead.

III. Claims for Statements Which Were Made During Court Testimony Must Be 
Dismissed

There are two Paragraphs in the Complaint which refer to statements allegedly made while 

Ms. Colón was testifying in a child-custody trial in New York, on June 27, 2012.  (Compl. ¶¶ 27-

28.)  The mother in the child-custody trial was a member of the Plaintiff church.  (Colón Aff. ¶ 5.)

The father, however, had many concerns about the Plaintiff and its abusive behavior towards its 

members, especially with respect to the treatment of children.  (Id. at ¶ 6.) The father did not 

believe that it would be in the best interests of his child to be raised in the custody of a member of 

the Plaintiff church. (Id. at ¶ 7.) Therefore, Ms. Colón was asked to testify to what she 

witnessed as a member of the Plaintiff, with respect to the way in which the Plaintiff treated 

children.  (Id. at ¶ 8.) Ms. Colón is alleged to have testified that the Plaintiff forces mothers to 

give their children wine, forces mothers to have their children fast, and keeps children in a room 

all day, and refuses to let them leave.4 (Compl. ¶¶ 28(a)-28(c).) Ms. Colón is also alleged to 

4 Ms. Colón maintains that the description of her testimony presented in the Complaint does not 
accurately reflect her actual testimony.  Nevertheless, the Court may assume, for purposes of this 
Motion only, that the Plaintiff's description of Ms. Colón's testimony is accurate - but her 
testimony is still not actionable.

Brief in Support of First Motion to Dismiss Filed by Defendant: 8/24/12

Da362
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have testified that the Plaintiff destroyed her marriage.  (Id. at ¶ 28(d).)

Under New York law, a witness testifying in a judicial proceeding is covered by an 

absolute privilege, which grants the witness immunity from liability in a defamation suit arising out 

of statements made during the witness' testimony. "The absolute protection afforded such 

individuals is designed to ensure that their own personal interests - - especially fear of a civil 

action, whether successful or otherwise - - do not have an adverse impact upon the discharge of 

their public function." Toker v. Pollak, 44 N.Y.2d 211, 219 (1978); see also Restatement (First) 

of Torts § 588 (1938) ("A witness is absolutely privileged to publish false and defamatory matter 

of another in communications preliminary to a proposed judicial proceeding and as a part of a 

judicial proceeding in which [s]he is testifying, if it has some relation thereto.") "[T]he privilege 

embraces anything that may possibly be pertinent." Martirano v. Frost, 25 N.Y.2d 505, 507 

(1969).  Therefore, "a statement, made in open court in the course of a judicial proceeding, is 

absolutely privileged if, by any view or under any circumstances, it may be considered pertinent to 

the litigation." Id.

There is no question that Ms. Colón's statements about the treatment of children by the 

Plaintiff, given during a child-custody trial in which one of the parents was a member of the 

Plaintiff, were pertinent to the litigation.  Therefore, those statements are not actionable, and the 

Plaintiff's claims arising out of those statements must be dismissed.

IV. Claims for Statements Made By People Other Than Ms. Colón Must Be Dismissed

One of the alleged statements in the Complaint is alleged to have been made not by Ms. 

Colón, but rather by another critic of the Plaintiff, Tyler Newton.  According to the Complaint, 

Mr. Newton "published the false and defamatory statement that Plaintiff 'totally ha[s] to be 

Brief in Support of First Motion to Dismiss Filed by Defendant: 8/24/12
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Ms. Colón again respectfully requests that this Court recognize this lawsuit for what it is — an 

illegal and frivolous SLAPP suit — and grant Ms. Colón's Motion to Dismiss and Motion to 

Strike for the reasons described below.  Ms. Colón further requests that this Court find that the 

filing of this lawsuit was frivolous, and that this Court grant Ms. Colón leave to file a motion for 

sanctions. 

ARGUMENTS IN SUPPORT OF MOTION TO DISMISS 

I. The Plaintiff's Complaint Should Be Dismissed Because the Plaintiff Has Used Its 
Legal Filings to Intimidate Witnesses and Ms. Colón Can No Longer Be Assured 
of Receiving a Fair Trial 

 
In ¶ 27 and ¶ 28 of the Plaintiff's Original Complaint, the Plaintiff accused Ms. Colón of 

making defamatory statements during court testimony.  Ms. Colón testified in a child-custody 

hearing.  The mother was a member of the Plaintiff and the father was not.  Ms. Colón testified  

on behalf of the father.  Her testimony included a description of the Plaintiff's treatment of 

children. 

The Plaintiff's attempt to sue Ms. Colón for that testimony was unlawful, and was 

probably a crime.  As Ms. Colón explained in her initial brief on Pages 10 - 11, such testimony is 

covered by the litigation privilege and is therefore non-actionable.  Suing a person for activity 

that is non-actionable is a prima facie violation of New Jersey's frivolous litigation statutes.  See 

R. 1:4-8; N.J.S.A. 2A:15-59.1.  Lawyers have been sanctioned in the past for attempting to sue 

witnesses for defamation arising out of witness testimony.  See, e.g., Gooch v. Choice 

Entertaining Corp., 355 N.J. Super. 14, 20 (App. Div. 2002) ("His pursuit of the defamation 

claim in the face of the absolute immunity warrants . . . the imposition of sanctions under the 

frivolous litigation statute.")  Moreover, the New Jersey Code of Criminal Justice explicitly 

prohibits retaliation against a witness: 
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2C:28-5. Tampering with witnesses and informants; 
retaliation against them. 
 
b. Retaliation against witness or informant. A person 
commits an offense if he harms another by an unlawful act 
with purpose to retaliate for or on account of the service of 
another as a witness or informant.  The offense is a crime of 
the second degree if the actor employs force or threat of 
force.  Otherwise it is a crime of the third degree. 

 
Because frivolous claims are unlawful, and because Ms. Colón was harmed by having to defend 

against the frivolous claim, and because the purpose of the claim was to retaliate against Ms. 

Colón for her testimony, it would appear that all of the elements of that crime have been 

established. 

The Plaintiff's response has only compounded the problem.  The Plaintiff is now denying 

that it ever complained that Ms. Colón's testimony was defamatory: 

Defendant Colón not only made false allegations on the internet, 
statements at public hearings, but also in court, during a child-
custody battle.  Though these statements were salacious and 
malicious, they are not complained-of as defamatory in the 
Complaint. 
 

(Pl.'s Br., p. 30.)  This is one of quite a few false statements that the Plaintiff has inserted into its 

brief.  The veracity of that assertion can be tested fairly easily by reviewing the manner in which 

the Plaintiff introduced the issue in ¶ 27 of its Original Complaint: 

Colón's defamatory attacks are continuous and ongoing.  As 
recently as June 27, 2012, Colón appeared at a child-custody trial in 
New York, during which she repeatedly made outlandish, 
derogatory, defamatory, and blatantly false statements concerning 
the World Mission Society, Church of God. 

 
After listing some of Ms. Colón's alleged testimony in ¶ 28, the Complaint transitioned to a new 

topic in ¶ 29 this way: "Beyond these instances of public defamation . . . ."  In other words, the 

Original Complaint presented Ms. Colón's testimony in ¶ 28, and described it as defamatory in 
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both the preceding and subsequent paragraphs.  The Plaintiff was clearly attempting to bring a 

defamation claim arising out of Ms. Colón's testimony.  It is only now, with the realization that 

it will be sanctioned if it pursues this claim any further, that the Plaintiff is pretending that it 

never intended for Ms. Colón's testimony to be litigated in the instant case. 

As if denying what the Plaintiff had done was not bad enough, the Plaintiff has gone 

even further.  The Plaintiff has attempted to put forth a justification for its tactic of intimidating 

witnesses who testify against it.  The Plaintiff claims that the inclusion of the testimonial 

allegations was justified because it "describes a far-reaching campaign on the part of Ms. Colón 

to defame and destroy Plaintiff World Mission."  (Pl.'s Br., p. 30.)  This is an unacceptable 

strategy.  The Plaintiff knows that it cannot sue Ms. Colón for her testimony.  So instead the 

Plaintiff is attempting to lump her testimony into a larger category, which the Plaintiff defines as 

Ms. Colón's "campaign."  The Plaintiff is now suing for Ms. Colón's "campaign" instead of suing 

for Ms. Colón's testimony.  Yet, if the Plaintiff were to recover damages arising out of that 

"campaign," and Ms. Colón's testimony were to be included in that campaign, then the damages 

recovered would, in part, be damages arising out of Ms. Colón's testimony.  In effect, the 

Plaintiff is attempting to do an end run around the witness immunity rule. 

Such a strategy undermines the very purpose of the rule.  "The absolute protection 

afforded [testifying] individuals is designed to ensure that their own personal interests — 

especially fear of a civil action, whether successful or otherwise — do not have an adverse 

impact upon the discharge of their public function."  Toker v. Pollak, 44 N.Y.2d 211, 219 

(1978).  In other words, witnesses need to know that they can testify safely, and without fear of 

being sued.  If a testifying witness could be sued simply by having their testimony characterized 

as being part of a broader "campaign," then the privilege would be eviscerated. 
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Such a strategy amounts to an attempt at witness intimidation.  The Plaintiff had only 

two purposes for including ¶ 27 and ¶ 28 in the Complaint.  The first was to deter Ms. Colón 

from testifying against the Plaintiff in any other forum.  The second was to send a message to 

anyone else who may be thinking of testifying against the Plaintiff (including potential witnesses 

in the instant case) that they had better think twice.  The inclusion of ¶ 27 and ¶ 28 in the 

Complaint, and the Plaintiff's subsequent attempt at rationalizing them, proves what Ms. Colón 

has been saying all along — the instant case is a SLAPP suit, and it was filed to intimidate the 

Plaintiff's critics, not with the expectation of prevailing on the merits. 

Moreover, if the Plaintiff truly believed that Ms. Colón had lied on the witness stand, 

then it could have contacted the appropriate district attorney's office and filed a perjury 

complaint.  Of course, if the Plaintiff had done that, then the district attorney would have 

necessarily needed to investigate the Plaintiff's treatment of children in order to determine if Ms. 

Colón was actually lying or not.  It is no surprise that the Plaintiff chose not to pursue that 

route.  Instead, the Plaintiff accused Ms. Colón of lying on the witness stand in the context of a 

civil suit, where the Plaintiff could simply amend the Complaint and drop the allegation after 

having sent its message of intimidation to Ms. Colón and any other future witnesses who may be 

antagonistic to the Plaintiff. 

Although the Plaintiff has dropped the testimonial claims from its Proposed First 

Amended Complaint, the damage has already been done.  Amending the complaint does not 

solve the problem.  The Plaintiff has already let it be known that if a witness comes forward to 

testify against it, they will be sued.  The Plaintiff has further let it be known that it will attempt 

to circumvent the witness immunity rule by lumping witness testimony into a broader category 
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of activities that are not covered by the immunity rule.  The Plaintiff has also let it be known 

that if anyone tries to hold it accountable for doing these things, it will lie, and deny doing them. 

Now that the word is out that the Plaintiff is willing to do these things, Ms. Colón is in 

the unenviable position of trying to recruit witnesses to help support her case - from a pool of 

potential witnesses who have now been implicitly threatened by the Plaintiff.  Any witness who 

agrees to cooperate with her is likely to ask for information about the case.  Prospective 

witnesses will want to see the Complaint, and any substantive motion papers that flesh out the 

litigant's positions.  As soon as a prospective witness sees those papers, they will see exactly 

what the Plaintiff wants them to see — that the Plaintiff neither believes in nor respects the 

witness immunity rule, and will do what it can to sue the person who testifies against it.  

Witnesses are not likely to want to cooperate with Ms. Colón after seeing that. 

It can now be expected that Ms. Colón is going to have difficulty recruiting cooperating 

witnesses to assist with her case.  Ms. Colón may never even be aware of the extent that the 

Plaintiff's intimidation is undermining her case.  Witnesses who learn of this case and who 

possess relevant information may simply decide to not come forward, without Ms. Colón or her 

counsel ever becoming aware that such a witness existed.  The result is that Ms. Colón can no 

longer be assured that she is going to receive a fair trial if this litigation is allowed to continue. 

The witness intimidation inflicted by the Plaintiff was not done by accident.  All of the 

Plaintiff's lawyers have been competent and experienced.  Mr. Dozier1 and Mr. Miltenberg both 

came into this case as specialists in defamation law.  They both necessarily had to know about 

the witness immunity rule.  See Gooch, 355 N.J. Super. at 20 (holding that lawyer, "as an 
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officer of the court, knew, or should have known, the law regarding immunity").  Nevertheless, 

Mr. Dozier included the testimonial claims in the Original Complaint.  Mr. Miltenberg admitted 

that the inclusion of those testimonial paragraphs was deliberate (not an oversight) and he 

attempted to justify that decision as a strategic choice.  (Pl.'s Br., p. 30.)  The Plaintiff and its 

attorneys should be required to bear full responsibility for their unlawful efforts to intimidate 

witnesses. 

Because Ms. Colón's right to a fair trial has been severely compromised, Ms. Colón 

respectfully requests that this Court: 

1) make a finding that: 
 

a. the inclusion of ¶ 27 and ¶ 28 in the Original Complaint; and 
 
b. the Plaintiff's subsequent denial that it was attempting to sue Ms. Colón for 

her testimony (Pl.'s Br., p. 30); and 
 

c. the Plaintiff's attempt to justify the inclusion of ¶ 27 and ¶ 28 in the Original 
Complaint as a strategy that consisted of grouping Ms. Colón's non-
actionable testimony into a broader category of allegedly actionable activity 
(id.); 

 
were all done in bad faith, solely for the purpose of harassment, delay or malicious 
injury; and 

 
2) make a finding that the Plaintiff and its attorneys knew, or should have known, that 

the above actions were without any reasonable basis in law or equity and could not 
be supported by a good faith argument for an extension, modification or reversal of 
existing law; and 

 
3) make a finding that such actions were frivolous; and 

 
4) dismiss all of the Plaintiff's claims, with prejudice. 
 

 

1 Mr. Dozier died before ever being admitted pro hac vice, so he was never an attorney of 
record in this case. Nevertheless, the Plaintiff has represented that Mr. Dozier was primarily 
responsible for the contents of the Original Complaint. 
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are entitled to sanctions.  If the Presidential Volunteer Service Award Article claims are not 

dismissed, the Defendants respectfully request that this Court place the Plaintiffs and their 

lawyers on notice that they will be severely sanctioned when the facts ultimately prove that the 

challenged statements in the Presidential Volunteer Service Award Article are true. 

XII. Plaintiff World Mission's Claims Should Be Dismissed As a Sanction for 
Intimidating Witnesses and Denying the Defendants a Fair Trial 

  
In Ms. Colón's previous motion to dismiss, she argued that Plaintiff World Mission's 

witness intimidation tactics - specifically, Plaintiff World Mission's attempt to sue Ms. Colón for 

testifying in a child custody hearing in which Plaintiff World Mission's treatment of children was 

an issue - jeopardized Ms. Colón's right to a fair trial, thereby warranting dismissal of Plaintiff 

World Mission's case.  Ms. Colón hereby repeats and incorporates by reference the arguments 

made in the December 3rd Brief, pages 5 - 10, as if set forth fully herein.  Mr. Newton hereby 

joins in those arguments.  Because the Defendants' right to a fair trial has been severely 

compromised, the Defendants respectfully request that this Court find that Plaintiff World 

Mission's attempt to sue for Ms. Colón's testimony was frivolous and sanctionable, and that the 

appropriate sanction should include dismissal of Plaintiff World Mission's claims. 

ARGUMENTS FOR MOTION TO STRIKE 

"On the court's or a party's motion, the court may either (1) dismiss any pleading that is, 

overall, scandalous, impertinent, or, considering the nature of the cause of action, abusive of the 

court or another person; or (2) strike any such part of a pleading or any part thereof that is 

immaterial or redundant."  R. 4:6-4(b).  Certain allegations contained in the Second Amended 

Complaint, as explained below, are impertinent, immaterial, or scandalous.  Therefore, the 

Defendants respectfully request that the allegations discussed below be stricken.  Moreover, the 
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September 23, 2013 
 

Via Hand Delivery 
The Honorable Rachelle Lea Harz 
Judge Superior Court 
Superior Court of New Jersey 
Bergen County Courthouse 
10 Main Street, 3rd Floor 
Hackensack, NJ 07601 
 

Re:  World Mission Society, Church of God, et al. v. Colón, et al. 
Docket No: BER-L-5274-12  

 
Dear Judge Harz: 
 
 I represent the Defendant Michele Colón in the above-referenced matter.  I initially 
intended this letter to serve as a reply to Plaintiff World Mission's opposition to Ms. Colón's 
pending Motion for Reconsideration.  However, Plaintiff World Mission never served me with 
an opposition to that motion.  At the August 27, 2013 hearing in this matter, the Court rejected 
Plaintiff World Mission's request to be absolved of the obligation to oppose the motion, and 
ordered Plaintiff World Mission to submit a short, two-page opposition by Thursday, September 
19, 2013.  Plaintiff's counsel has made no attempt to contact me to ask for an extension or to 
otherwise explain why they have been unable to file an opposition.  In light of Plaintiff World 
Mission's decision not to oppose Ms. Colón's motion for reconsideration, her motion should be 
granted. 
 
 In the event this Court is unwilling to grant Ms. Colón's motion in spite of the lack of 
opposition, I would like to address some of the statements made by Your Honor at the August 
27, 2013 hearing pertaining to the pending motion. 
 

1. False Light 
 
 With respect to the issue of whether a corporation has standing to sue for false light, Ms. 
Colón has repeatedly argued that false light is an invasion of privacy tort, and that invasion of 
privacy is a tort that only remedies emotional damages suffered by a human being.  N.O.C., Inc. 
v. Schaefer, 197 N.J. Super. 249, 253 (Law Div. 1984).  Ms. Colón has cited to Plaintiff World 
Mission's argument on pages 13 and 14 of its December 14, 2012 Reply Brief for its Motion to 
Amend.  In those arguments, Plaintiff World Mission described the emotional damage allegedly 
suffered by its members.  Plaintiff World Mission used that description of alleged emotional 
damage as the basis for its false light claim.  In other words, Plaintiff World Mission is 
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