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FOXTONS, INC., Plaintiff-Appellant, v. CIRRI GERMAIN REALTY and SANTO 
CIRRI, Defendants-Respondents. 
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SUPERIOR COURT OF NEW JERSEY, APPELLATE DIVISION 
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September 19, 2007, Argued  
February 22, 2008, Decided 
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PRIOR HISTORY:  [*1]  
   On appeal from the Superior Court of New Jersey, 
Law Division, Middlesex County, Docket No. 
L-1421-06. 
 
COUNSEL: Monica A. Brescia argued the cause for 
appellant (Kenny, Stearns & Zonghetti, attorneys; Gino 
A. Zonghetti and Ms. Brescia, on the brief). 
 
Robert M. Brigantic argued the cause for respondents, 
Cirri Germain Realty and Santo Cirri (Maloof, Lebowitz, 
Connahan & Oleske, attorneys; Jack A. Maloof, on the 
brief). 
 
JUDGES: Before Judges AXELRAD, SAPP-Peterson 
and MESSANO. 
 
OPINION 

PER CURIAM 

Plaintiff Foxtons, Inc. (Foxtons) appeals from the 
motion judge's order of June 27, 2006, dismissing its 
complaint against defendants Cirri Germain Realty and 
Santo Cirri. Foxtons contends that the motion judge mis-
takenly converted defendants' motion to dismiss for fail-
ure to state a claim, R. 4:6-2(e), into a motion for sum-
mary judgment, R. 4:46, because no discovery had taken 
place. It further argues that the motion judge erroneously 
applied the standards governing a motion to dismiss con-
cluding its complaint was insufficient as a matter of law. 

We have considered these arguments in light of the mo-
tion record and applicable legal standards. We affirm. 

This lawsuit arose from a single letter or flyer (the 
flyer) admittedly  [*2] drafted and circulated on Febru-
ary 1, 2006, by defendants, a licensed real estate agency 
and its principal. Prepared on the agency's letterhead, and 
signed by Santo Cirri, the flyer in its entirety read: 
  

   The Misleading 6% vs. 3% Commis-
sion Myth 

Dear Home Owner: 

Please don't be fooled with the adver-
tised concept that there is a 3% saving in 
real estate commission fees that will put 
thousands of dollars in your pocket! 

Keep in mind commissions by law 
are negotiable. There are no set fees. 
Claiming that most other offices charge 
6% fees is ridiculous! Most offices do not 
charge what is asserted. So why then is 
this type of advertising continued? This is 
easy to answer, to mislead and to gain a 
competitive advantage over quality offic-
es. 

Most reputable offices will not em-
phasize or advertise that they too are full 
service, and will not place a commission 
fee and state full service on signs. Why? 
A highly regarded office doesn't have to! 
Remember all commissions are negotia-
ble; we evaluate each situation and then 
discuss a fair commission fee that will 
generate maximum exposure by all agents 
in our Multiple Listing System. 
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Since home values have escalated, 
the real estate industry has overwhelm-
ingly  [*3] made adjustments in reducing 
fees to home owners. Most offices like 
ours today negotiate on an average 
4.5%-5% commissions. 

But if your house sits below towers 
or power lines, or adjacent to a busy 
highway, it's only logical to negotiate with 
your real estate agent a commission that 
will cause more agents to show your 
home. 

Don't be fooled by the 3% commis-
sion, which offers 1% for agents to sell 
your home. Real estate agents must earn a 
living like anyone else. What is the like-
lihood of an experienced agent bringing 
their buyer to view a house for a 1% 
commission? Well the probability is not 
good at all, extremely risky and time con-
suming to you, which results in fewer 
showings, less offers and less money in 
your pocket. 

Today homeowners and buyers are 
more prone to use an experienced 
well-trained real estate agent. Our sales 
staff for example averages 18 years of real 
estate experience. 

Given honest facts, you decide what 
is best if you're looking to buy or sell a 
home. Feel free in calling our office. My 
agents have a wealth of information to 
help in your real estate needs. 

Sincerely, 

/s/ 

Santo Cirri 
 
  

Plaintiff filed its complaint on February 9, 2006. 
Describing itself as a "full-service  [*4] real estate bro-
kerage" that offered the public a "discounted commission 
rate of three percent," plaintiff alleged defendants' flyer 
was defamatory and libelous per se, and it also sought 
damages under the theories of tortious interference with 
a prospective economic advantage and product dispar-
agement. Although the complaint claimed to have at-
tached a copy of the flyer and incorporated its contents 
"pro hac verba," no copy was attached and only limited 
snippets of its contents were recited in the pleading. 

On May 5, 2006, defendants moved to dismiss the 
complaint for failure to state a claim and in support of 

the motion attached three exhibits. The first was a com-
plete copy of the flyer. The second exhibit, a reprint of a 
Wall Street Journal.com article dated September 20, 
2004, noted plaintiff "recently announced that it [was] 
raising its standard commission to 3% from 2%." The 
third exhibit, a downloaded article from the Asbury Park 
Press dated February 6, 2005, quoted plaintiff's new ex-
ecutive officer, Van Davis, as stating, "The 2 percent 
model failed, and it failed in every respect of the word." 
He went on to explain that increasing the commission 
percentage to three percent would  [*5] hopefully rein-
vigorate the company's financial outlook. 

Defendants argued that the flyer was not defamatory 
because the statements it contained were merely opinions 
expressed by a competitor and were privileged speech. 
Defendants further contended that because the real estate 
business was highly regulated, plaintiff must plead actual 
malice in the publication of the flyer and had failed to do 
so. 

Defendants further noted that the flyer never men-
tioned Foxtons by name. Relying upon the motion's ex-
hibits which demonstrated plaintiff had recently changed 
its commission structure, defendants claimed that plain-
tiff had failed to demonstrate any exclusive relationship 
between itself and any particular commission 
rate--specifically the three percent rate referenced in the 
flyer. Defendants argued the complaint must fail as a 
matter of law because plaintiff could not demonstrate the 
allegedly defamatory statements were "of and concern-
ing" plaintiff. Lastly, defendants contended that plaintiff 
failed to plead with the requisite specificity that it actu-
ally suffered damages as a result of the flyer's dissemina-
tion. 

As to the two remaining counts of the complaint, 
defendants argued that the claim  [*6] of tortious inter-
ference with a prospective economic advantage must fail 
because plaintiff failed to plead actual malice and spe-
cifically identify those "clients or transactions" that were 
lost because of the flyer's contents. Lastly, defendants 
contended plaintiff's product disparagement claim also 
must fail because plaintiff failed to plead with specificity 
the falsity of the flyer's statements, actual malice, or 
"special damages." 

In a comprehensive written opinion that accompa-
nied his order, the motion judge considered the argu-
ments raised and plaintiff's opposition as to each of the 
three counts in the complaint. As to the defamation 
claim, the judge reasoned the complaint was inadequate 
for a number of reasons. First, he found that since the 
flyer never mentioned Foxtons by name, and because 
"plaintiff could not lay claim to exclusive identification 
with a particular commission rate," the complaint failed 
to establish that the defamatory statements "concern[ed] 
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the complaining party as required." Because "extrinsic 
facts [were] obviously necessary to draw some connec-
tion between the alleged defamatory statements and 
plaintiff," the flyer was not "defamatory per se," and 
plaintiff  [*7] failed to adequately plead actual damages 
were suffered, instead, making only "conclusory allega-
tions" of harm. He further found the complaint failed to 
"plead actual malice." Lastly, he reasoned that "[b]y ac-
tively taking a public position on the relative merits of 
discount brokers, plaintiff invited a public response," and 
could not complain if that consisted of "opinion, com-
ment or criticism . . . adverse to its own views on the 
subject." 

The judge then considered the remaining two counts 
of the complaint. As to the claim for tortious interfer-
ence, he found that plaintiff had not sufficiently pled 
malice, or claimed that defendants' conduct was "legally 
wrongful . . . and not sanctioned by the rules of the 
game." With respect to the product disparagement claim, 
the judge determined plaintiff failed to allege malice, 
"failed to plead the publication of false allegations con-
cerning its property, product or business, and special 
damages." He found defendants' statements were "in-
tended to persuade potential customers to use the com-
petitor's services rather than those of plaintiff," and con-
cluded, "By commencing this litigation, plaintiff seeks to 
be able to comment on commission rates  [*8] and level 
of service while attempting to foreclose [defendants'] 
First Amendment rights from doing the same." The judge 
entered an order dismissing the complaint in its entirety, 
and this appeal followed. 

We first consider plaintiff's claim that the judge er-
roneously converted defendants' motion to dismiss into 
one for summary judgment. While conceding that this 
procedure is specifically provided for by Rule 4:6-2, 
plaintiff argues that it was unfairly utilized in this case 
because no discovery whatsoever had taken place. 

The materials supporting defendants' motion were 
submitted to prove a single fact--that plaintiff had only 
recently raised its own commission rates from two to 
three percent. Therefore, it was defendants' argument that 
the flyer which referred to "the 3% commission," a 
phrase plaintiff claims to extensively employ in its ad-
vertising, would not be understood by anyone reading it 
necessarily as a reference to plaintiff. In short, defend-
ants argued, and the motion judge found, "plaintiff could 
not lay claim to exclusive identification with a particular 
commission rate," and therefore could not demonstrate 
the flyer was "of or concerning" Foxtons. See Durski v. 
Chaneles, 175 N.J. Super. 418, 420, 419 A.2d 1134 (App. 
Div.)(holding  [*9] that "[a]n indispensable prerequisite 
to an action for defamation is that the [ ] statements must 
be of and concerning the complaining party"), certif. 
denied, 85 N.J. 146, 425 A.2d 298 (1980). 

Plaintiff acknowledges the flyer did not contain its 
name but contends that with further discovery, it could 
have demonstrated that those reading the flyer would 
have known it was about Foxtons. We note that plain-
tiff's objection below to the conversion of the motion to 
one seeking summary judgment was cursory at best. In-
stead, in opposition to the motion, it furnished its own 
exhibits, a copy of the National Association of Realtors' 
Code of Ethics, and an unreported Appellate Division 
decision, but nothing else. 

At oral argument before us, plaintiff conceded that it 
did not seek an adjournment of the motion to furnish 
other materials or otherwise specifically demonstrate 
how further discovery was important to resisting de-
fendant's motion. See R. 4:6-2 (permitting all parties "a 
reasonable opportunity to present all material pertinent to 
such a motion"). Plaintiff posited no other rea-
son--beyond the need to demonstrate the flyer was "of 
and concerning" Foxtons--why discovery was necessary 
to resist defendants'  [*10] motion. 

In Dijkstra v. Westerink, we noted, "[T]he actual 
naming of plaintiff is not a necessary element in an ac-
tion for libel. It is enough that there is such reference to 
him that those who read or hear the libel reasonably un-
derstand the plaintiff to be the person intended." 168 N.J. 
Super. 128, 133, 401 A.2d 1118 (App. Div.) (citing Re-
statement (Second) of Torts, § 564 comment a (1977)), 
certif. denied, 81 N.J. 329, 407 A.2d 1203 (1979). Addi-
tionally, if the defamatory comment fails to mention any 
specific name but is directed toward a group or class of 
individuals, a plaintiff may still establish a claim for li-
bel. Mick v. American Dental Asso., 49 N.J. Super. 262, 
285, 139 A.2d 570 (App. Div.), certif. denied, 27 N.J. 74, 
141 A.2d 318 (1958). Under such circumstances, a suc-
cessful plaintiff must show "he is a member of the de-
famed class and must establish some reasonable applica-
tion of the words to himself." Ibid. 

We accept plaintiff's contention that further discov-
ery on this sole issue could have adduced sufficient facts 
to demonstrate it was the flyer's intended target. For ex-
ample, it may have been able to demonstrate that its ad-
vertising was uniquely identifiable by the public, or that 
the population that received the flyer was  [*11] targeted 
to overlap a geographical area where its own efforts were 
extensive and without significant other competition. 

It is clear to us, however, that with the exception of 
the flyer itself, the motion judge did not rely on the other 
exhibits attached to defendants' motion to decide the is-
sue. Instead, he applied the standards of review that gov-
ern a motion to dismiss under Rule 4:6-2(e). Our review, 
therefore, employs the same standard as the trial court. 
Sickles v. Cabot Corp., 379 N.J. Super. 100, 106, 877 
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A.2d 267 (App. Div.), certif. denied, 185 N.J. 297, 884 
A.2d 1267 (2005). 

A motion to dismiss under Rule 4:6-2(e) should be 
"approach[ed] with great caution" and should only be 
granted in "the rarest of instances." Printing 
Mart-Morristown v. Sharp Elec. Corp., 116 N.J. 739, 
771-72, 563 A.2d 31 (1989). We view the allegations in 
the complaint with liberality and without concern for the 
plaintiff's ability to prove the facts alleged in the com-
plaint. Id. at 746. "A motion to dismiss a complaint un-
der Rule 4:6-2(e) for failure to state a claim upon which 
relief can be granted must be evaluated in light of the 
legal sufficiency of the facts alleged in the complaint." 
Donato v. Moldow, 374 N.J. Super. 475, 482, 865 A.2d 
711 (App. Div. 2005).  [*12] The plaintiff's obligation 
on a motion to dismiss is "not to prove the case but only 
to make allegations, which, if proven, would constitute a 
valid cause of action." Leon v. Rite Aid Corp., 340 N.J. 
Super. 462, 472, 774 A.2d 674 (App. Div. 2001). 

In defamation actions, which by their nature impli-
cate the potential curtailment of cherished freedoms of 
expression, a plaintiff must plead its cause of action with 
a greater level of specificity. Darakjian v. Hanna, 366 
N.J. Super. 238, 248-49, 840 A.2d 959 (App. Div. 2004). 
As the Supreme Court has noted, 
  

   In addition to alleging defamatory 
statements, the complaint must plead facts 
sufficient to identify the defamer and the 
circumstances of publication. Also, the 
circumstances must show that the state-
ments are "of and concerning" plaintiff. It 
must appear that a third person under-
stood the statements to relate to the plain-
tiffs. 

It is not enough for plaintiffs to assert 
. . . that any essential facts that the court 
may find lacking can be dredged up in 
discovery. A plaintiff can "bolster a def-
amation cause of action through discov-
ery, but not [] file a conclusory complaint 
to find out if one exists." Zoneraich v. 
Overlook Hosp., 212 N.J. Super. 83, 
101-02, 514 A.2d 53 (App. Div.),  [*13] 
certif. denied, 107 N.J. 32, 526 A.2d 126 
(1986) . . . . [A] plaintiff must plead the 
facts and give some detail of the cause of 
action. 

[Printing Mart-Morristown, supra, 
116 N.J. at 767-768 (emphasis add-
ed)(other internal citations omitted).] 

 
  

In other words, it was plaintiff's significant burden to 
plead with specificity sufficient facts to demonstrate that 
the flyer was "of and concerning" Foxtons without any 
further discovery. This it clearly failed to do. 

Plaintiff's complaint claimed that "[r]easonable per-
sons of ordinary intelligence who read defendants' libel-
ous writing could only understand that plaintiff was the 
sole target." But, there were no facts asserted to support 
that rather broad claim. For example, though not a man-
datory requirement, the complaint did not assert that any 
specific third party thought the flyer was referring to 
Foxtons. At most, the complaint contained a general 
statement that "upon information and belief [Foxtons is] 
the only real estate brokerage concern in New Jersey that 
actively markets and advertises itself as providing 'full 
service' . . . at a discounted commission rate of '3%'." 

Plaintiff pled no facts to support its belief as to the 
exclusivity of its marketing  [*14] campaign. In fact, as 
defendants have argued, real estate commissions are by 
law entirely negotiable. Therefore, it is difficult to imag-
ine how one could claim that a reference to a particular 
commission rate in the flyer could be interpreted as ap-
plying only to plaintiff. We note plaintiff's own belief 
that it was the flyer's intended target is insufficient; the 
test is whether reasonable third parties who read the flyer 
would surmise it referred to Foxtons. See Taj Mahal 
Travel v. Delta Airlines, 164 F.3d 186, 189 (3d. Cir. 
1999) (reviewing court must place itself "in the position 
of the expected reader" to determine whether the alleged 
defamatory statement sufficiently identifies plaintiff). 

We also agree with the motion judge that the con-
tents of the flyer were not defamatory but were rather 
fair comment by a competitor extolling the virtues of its 
own services in comparison to those provided by other 
brokers. Whether a statement is defamatory is a matter of 
law to be determined by the court. Dello Russo v. Nagel, 
358 N.J. Super. 254, 262, 817 A.2d 426 (App. Div. 2003). 
"When determining if a statement is defamatory on its 
face 'a court must scrutinize the language according to 
the fair and natural  [*15] meaning which will be given 
it by reasonable persons of ordinary intelligence.'" Id. at 
263 (quoting Romaine v. Kallinger, 109 N.J. 282, 290, 
537 A.2d 284 (1988)). In deciding whether a statement is 
defamatory a court examines its content, verifiability, 
and context. Ibid. In Nagel, we explained: 
  

   [First, a] statement's content is judged 
by its objective meaning to a reasonable 
person of ordinary intelligence. Secondly, 
only verifiable statements can be defama-
tory. Finally, a statement's meaning can 
be affected by its context. The focus is on 
the effect of the alleged defamatory 
statement on third persons, that is, wheth-
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er they viewed the plaintiff in a lesser 
light as a result of hearing or reading the 
offending statement. 

[Nagel, 358 N.J. Super. at 263-64 
(citations omitted).] 

 
  
"In assessing the language, the court must view the pub-
lication as a whole and consider particularly the context 
in which the statement appears." Romaine, supra, 109 
N.J. at 290 (emphasis added). 

Plaintiff's complaint cited five specific portions of 
the flyer's contents and alleged these were defamatory. In 
each instance, however, those allegations were taken out 
of the full context of the flyer or otherwise recited in 
incomplete  [*16] fashion. As we noted above, plaintiff 
failed to include the flyer as an exhibit to the complaint. 

As a result, this truncated version of the flyer's con-
tents unfairly skews its overall thrust--that contrary to 
plaintiff's assertions, defendants were willing to negotiate 
their commission charges, frequently agreeing to accept 
less than six percent, and that defendant's fee structure 
and experience would more likely produce a sale for the 
client. 

Whether the flyer's allegedly defamatory statements 
are "verifiable" requires an examination of whether they 
reflect facts or opinions. "Factual statements, unlike 
non-factual statements, are uniquely capable of objective 
proof of truth or falsity. Opinion statements, in contrast, 
are generally not capable of proof of truth or falsity be-
cause they reflect a person's state of mind." Ward v. 
Zelikovsky, 136 N.J. 516, 530-31, 643 A.2d 972 (1994). 
"Harm from a defamatory opinion statement is 
redressable when the statement implies underlying ob-
jective facts that are false." Id. at 531. 

It is clear from a review of the entire flyer that by 
and large it contains expressions of defendants' opinions 
regarding the value of its services and those offered by 
others claiming  [*17] to charge a lesser commission 
rate. Our Supreme Court has noted that boasts of a com-
petitor concerning the prices of goods and services of-
fered and their value are not defamatory. See Printing 
Mart-Morristown, supra, 116 N.J. at 767 (1989). 

These observations also inform our consideration of 
the context of defendants' statements, which helps us 
ascertain how a reasonable person would interpret the 
flyer. Ward, supra, 136 N.J. at 532. The flyer was circu-
lated on defendants' agency stationary and signed by 
Cirri himself. Plaintiff's complaint alleges it was mailed 
to "consumers in, among other areas, Middlesex Coun-
ty." We note defendants' place of business is Edison, 
which is located in that county. Therefore, the context of 

the flyer's dissemination further supports the conclusion 
that it was in the nature of a solicitation of prospective 
customers with which defendants sought to place a posi-
tive spin on there own virtues, and that it was not defam-
atory. 

We therefore affirm the motion judge's dismissal of 
plaintiff's defamation claim without considering the other 
reasons set forth in his written opinion. 

Plaintiff argues that its complaint adequately stated a 
claim for tortious interference  [*18] with prospective 
economic advantage. To establish such a claim, a plain-
tiff must prove: 1) actual interference with a contract; 2) 
that the interference was inflicted intentionally by a de-
fendant who is not a party to the contract; 3) that the in-
terference was without justification; and 4) that the in-
terference caused damage. Nagel, supra, 358 N.J. Super. 
at 268. Interference with a contract is intentional "if the 
actor desires to bring it about or if he knows that the in-
terference is certain or substantially certain to occur as a 
result of his action." Id. at 268 (citing Restatement (Se-
cond) of Torts, § 766A comment e (1977)). 

However, the fact that a party acted to advance its 
own interest and financial position does not establish the 
necessary malice or wrongful conduct. Ibid. A claim for 
tortious interference with the performance of a contract 
must be based on 
  

   facts claiming that the interference was 
done intentionally and with 'malice'. . . . 
For purposes of this tort, '[t]he term mal-
ice is not used in the literal sense requir-
ing ill will toward plaintiff' . . . Rather, 
malice is defined to mean that the harm 
was inflicted intentionally and without 
justification or excuse. 

[Id. at 269  [*19] (citing Printing 
Mart-Morristown, supra, 116 N.J. at 
751).] 

 
  
When a business targets its competitor's customers, it 
exercises a valid business judgment and that alone does 
not constitute tortious interference with prospective eco-
nomic advantage. Nagel, supra, 358 N.J. Super. at 268. 
Rather, a plaintiff must demonstrate the defendant's 
"conduct was [not] sanctioned by the 'rules of the game,' 
for where a plaintiff's loss of business is merely the inci-
dent of healthy competition, there is no compensable tort 
injury." Lamorte Burns & Co. v. Walters, 167 N.J. 285, 
306, 770 A.2d 1158 (2001)(quoting Ideal Dairy Farms, 
Inc. v. Farmland Dairy Farms, Inc., 282 N.J. Super. 140, 
199, 659 A.2d 904 (App. Div.), certif. denied, 141 N.J. 
99, 660 A.2d 1197 (1995)). 
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Although plaintiff's complaint alleged defendants 
"acted intentionally and without justification of excuse," 
precisely the terms we used to define malice in Ideal 
Dairy Farms, ibid., it fails to set forth any facts regarding 
defendants' conduct other than the publication of the fly-
er. Considering our prior discussion, we agree with the 
motion judge that plaintiff's complaint failed to plead 
with sufficient specificity the acts of defendants demon-
strating malice and therefore the claim  [*20] for tor-
tious interference with a prospective economic advantage 
was properly dismissed. 

Lastly, plaintiff argues that it sufficiently pled a 
prima facie claim for trade libel. The elements of trade 
libel are: 1) publication; 2) with malice; 3) of false alle-
gations concerning plaintiff's property, product or busi-
ness; and 4) special damages--pecuniary harm. May-
flower Transit, L.L.C. v. Prince, 314 F. Supp. 2d 362, 
378 (2004). Even a most liberal reading of this count of 
plaintiff's complaint demonstrates a complete failure to 
allege that defendants acted with malice. We therefore 
affirm the motion judge's decision to dismiss this count 
of plaintiff's complaint. 

Affirmed. 
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ART OF LIVING FOUNDATION, Plaintiff, v. DOES 1-10, Defendants. 
 

Case No.: 10-CV-05022-LHK 
 

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF 
CALIFORNIA, SAN JOSE DIVISION 

 
2011 U.S. Dist. LEXIS 63507; 39 Media L. Rep. 2520 

 
 

June 15, 2011, Decided  
June 15, 2011, Filed 

 
SUBSEQUENT HISTORY: Motion granted by, in part, 
Motion denied by, in part Art of Living Found. v. Does, 
2011 U.S. Dist. LEXIS 88793 (N.D. Cal., Aug. 10, 2011) 
 
COUNSEL:  [*1] For Art of Living Foundation, a Cal-
ifornia corporation, Plaintiff: Karl Stephen 
Kronenberger, LEAD ATTORNEY, Jeffrey Michael 
Rosenfeld, San Francisco, CA. 
 
For Does 1-10, Defendant: Joshua Kathriel Koltun, 
LEAD ATTORNEY, Joshua Koltun Attorney, San Fran-
cisco, CA. 
 
JUDGES: LUCY H. KOH, United States District Judge. 
 
OPINION BY: LUCY H. KOH 
 
OPINION 
 
ORDER GRANTING MOTION TO DISMISS AND 
DENYING MOTION TO STRIKE  

(re: dkt. #26 and #27) 

It has long been settled that an author's decision to 
remain anonymous is an aspect of freedom of speech 
protected by the First Amendment. The right to speak 
anonymously, however, is not unlimited. This case cen-
ters on the contours of balancing the First Amendment 
rights of online authors' decisions to speak anonymously 
and critically of an organization against the claims of the 
organization that the speech is simply the false and mali-
cious rants of disgruntled former students and teachers. 

Plaintiff Art of Living Foundation is a California 
non-profit corporation, and is the United States branch 
for the international Art of Living Foundation based in 

Bangalore, India. Plaintiff is dedicated to teaching the 
wellness and spiritual lessons of Ravi Shankar, the 
founder of the Art of Living Foundation.  [*2] Defend-
ants Doe Skywalker and Doe Klim are former adherents 
of the Art of Living Foundation, but are now critical of 
both the Foundation and Shankar. Plaintiff alleges that 
Defendants have posted defamatory statements on blogs, 
published trade secrets, and infringed copyrighted mate-
rials. Defendants, appearing specially via counsel, have 
moved to dismiss for lack of personal jurisdiction, and 
for failure to state a claim with respect to the defamation 
and trade libel claims. Defendants have also filed a mo-
tion to strike the defamation, trade libel, and trade secrets 
claims under California Code of Civil Procedure § 
425.16 (California Anti-SLAPP Statute). The Court held 
a hearing on Defendants' motions on May 26, 2011. For 
the reasons explained below, Defendants' motion to dis-
miss for lack of personal jurisdiction is DENIED. De-
fendants' motion to dismiss the defamation and trade 
libel claims for failure to state a claim is GRANTED 
with leave to amend. Defendants' motion to strike the 
defamation, trade libel, and trade secrets claim is DE-
NIED WITHOUT PREJUDICE. However, discovery on 
the trade secrets claim may not proceed until Plaintiff 
identifies the trade secrets with reasonable particularity. 
 
I.  [*3] BACKGROUND  
 
A. The Parties  

The Art of Living Foundation is an international 
educational and humanitarian organization based in 
Bangalore, India, but with chapters in more than 140 
countries. Compl. ¶¶ 1, 21. The Art of Living Foundation 
was founded by "His Holiness Sri Sri Ravi Shankar" in 
1981. Id. at ¶ 16. Plaintiff here, also called Art of Living 
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Foundation (Plaintiff or "AOLF-US"), is a California 
nonprofit corporation based in Goleta, California and is 
the United States chapter of the international Foundation. 
Id. at ¶¶ 2, 13. Plaintiff offers courses that employ 
breathing techniques, meditation, and yoga, focusing on 
"Sudarshan Kriya," an ancient form of stress and health 
management via rhythmic breathing. Id. at ¶ 3. 

Defendants are Does, but have specially appeared 
through counsel under their blogger names of "Skywalk-
er" and "Klim." Plaintiff alleges that Defendants are 
"disgruntled student-teacher and/or students of Plaintiff, 
AoL [Art of Living Foundation], and/or Ravi Shankar." 
Id. at ¶ 52. In or around November 2009, Defendants 
started the blog called "Leaving the Art of Living," lo-
cated at artoflivingfree.blogspot.com. Id. at ¶ 53. In or 
around November 2010, Defendants started  [*4] the 
blog called "Beyond the Art of Living," located at 
aolfree.wordpress.com. Id. at ¶ 54. 
 
B. AOLF-US's Allegations and Claims  

Plaintiff alleges that an essential component of its 
practice is the training of teachers. Id. at ¶ 34. These 
teaching methods are contained in several written manu-
als, including: the Training Guide Phase One; the Con-
tinuation Manual; and the Yes! Teacher Notes. Id. at ¶ 
39. However, Plaintiff alleges that the teaching methods 
for the "Sudarshan Kriya" have intentionally not been 
memorialized in writing and are kept "strictly confiden-
tial." Plaintiff alleges that although the ostensible pur-
pose of Defendants' blogs is to provide a forum for for-
mer students/adherents of Art of Living, Defendants re-
ally use the Blogs to defame Plaintiff, misappropriate 
Plaintiff's trade secrets, and infringe on Plaintiff's copy-
right materials." Id. at ¶¶ 56-58. 

Specifically, Plaintiff's first claim is that Defendants 
committed copyright infringement by publishing the 
Breathe Water Sound Manual on the blogs. Id. at ¶¶ 
75-88. Plaintiff alleges that it first published the Breathe 
Water Sound Manual on June 1, 2003. Plaintiff has ap-
plied to the Copyright Office for registration of the  [*5] 
Manual, and has not licensed the Manual's use to De-
fendants. Id. 

Plaintiff's second claim is that its teaching Manuals 
and teaching processes for "Sudarshan Kriya" (the latter 
of which is intentionally not written down) are trade se-
crets. Id. at ¶¶ 89-107. Plaintiff submits that the Manuals 
and teaching processes have independent economic value 
(i.e., Plaintiff charges students for lessons based on the 
Manuals and teaching processes) and that Plaintiff en-
gages in diligent efforts to keep the information confi-
dential. Id. at ¶¶ 94-96. Plaintiff alleges that Defendants 
agreed to keep the trade secrets confidential, but then 
used the information to instruct students without author-

ization. Id. at ¶ 98. Moreover, Plaintiff continues, De-
fendants published the confidential Manuals on their 
blogs, and hyperlinked to another website that had a 
written summary of Plaintiff's teaching processes for 
"Sudarshan Kriya." Id. at ¶¶ 99-100. Defendant Sky-
walker concedes publishing the alleged trade secret 
documents and the Breath Water Sound Manual in June 
and July, 2010, but argues: (1) the documents are not 
actually trade secrets because they are well-known in the 
yoga community and are not kept strictly  [*6] confi-
dential; and (2) in any event, Skywalker's publication of 
the materials is protected by the First Amendment be-
cause it arises from free speech on a "public issue." See 
Defs.' Mot. to Strike at 2, 12. 

Plaintiff's third claim is that Defendants use the 
blogs to intentionally disparage and defame Plaintiff, the 
Art of Living Foundation, and Ravi Shankar. Id. at ¶ 62 
(providing list of 18 alleged examples of defamatory 
statements on the blogs). For example, one statement on 
one of the blogs is: "The truth is more disgruntled people 
should come out to do something about all the illegal 
activities that occur thru and in his organization, ranging 
from exploitation, to swindling, to cheating, to physical 
abuse, to sexual harassment and fondling, etc." Id. An-
other statement is: "Again answer is obvious, the master 
is a charlatan (is a person practising quackery or some 
similar confidence trick in order to obtain money) in 
disguise." Id. And: "The 'dollar a day' program was 
started in the US. The money never went to that cause." 

Finally, Plaintiff's fourth claim that Defendants have 
committed trade libel because their disparaging state-
ments have attacked Plaintiff's teaching methods and 
services,  [*7] and have discouraged other potential stu-
dents from registering for Plaintiff's courses. Id. at ¶¶ 
116-121. 

In its prayer for relief, Plaintiff seeks monetary 
damages and injunctive relief "restraining Defendants 
from operating the Blogs and requiring that the Blogs be 
removed the Internet." Id. at p. 19 ("Prayer for Relief"). 
 
II. DISCUSSION  
 
A. Motion to Dismiss for Lack of Personal Jurisdic-
tion  

Defendants move to dismiss for lack of personal ju-
risdiction pursuant to Federal Rule of Civil Procedure 
12(b)(2). Specifically, Defendants allege: (1) that Plain-
tiff has not alleged personal jurisdiction over any of the 
Defendants in the Complaint; and (2) that neither De-
fendant Skywalker nor Defendant Klim are citizens of 
the United States, let alone California. Plaintiff responds 
that there are sufficient contacts between Defendants and 
California to make personal jurisdiction reasonable, es-
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pecially in light of the "harmful effects" felt by Plaintiff 
in California. 
 
1. Legal Standard  

In order to establish personal jurisdiction, a plaintiff 
must first show that the forum state's jurisdictional stat-
ute confers personal jurisdiction over defendants, and 
that the exercise of such jurisdiction "accords  [*8] with 
federal constitutional principles of due process." Federal 
Deposit Ins. Corp. v. British-American Ins. Co., Ltd., 828 
F.2d 1439, 1441 (9th Cir. 1987). California's "long-arm" 
statute extends jurisdiction to the maximum extent per-
mitted by due process. See Cal. Civ. Proc. § 410.10. 
Accordingly, the jurisdictional inquiries under state law 
and constitutional due process principles can be con-
ducted simultaneously. In the Ninth Circuit, a three-part 
test is applied to determine whether specific jurisdiction 
may be exercised over a defendant consistent with due 
process principles: (1) The nonresident defendant must 
do some act or consummate some transaction with the 
forum or perform some act by which he purposefully 
avails himself of the privilege of conducting activities in 
the forum, thereby invoking the benefits and protections 
of its laws; (2) the claim must be one which arises out of 
or results from the defendant's forum-related activities; 
and (3) exercise of jurisdiction must be reasonable. See 
Omeluk v. Langsten Slip & Batbyggeri A/S, 52 F.3d 267, 
270 (9th Cir. 1999). In the context of websites on the 
Internet, there has to be "'something more' [than a 
web-site] to indicate  [*9] that the defendant purpose-
fully (albeit electronically) directed his activity in a sub-
stantial way to the forum state." See Panavision Interna-
tional, L.P. v. Toeppen, 141 F.3d 1316, 1321 (9th Cir. 
1998) (quoting Cybersell, Inc. v. Cybersell, Inc., 130 
F.3d 414, 418 (9th Cir. 1997). 
 
2. Analysis  

Under the Ninth Circuit's "effects test" for tort ac-
tions of defamation, a court should consider whether 
defendants purposefully availed their activities at the 
forum state or whether defendants should have known 
that the "effects" of their actions would be felt in the fo-
rum state. See Gordy v. Daily News, L.P., 95 F.3d 829, 
835 (9th Cir. 1996) (finding personal jurisdiction in Cal-
ifornia over out-of-state defendants where defendants 
published defamatory article about California resident 
and circulated article to only 13-18 subscribers in Cali-
fornia); see also Nicosia v. De Rooy, 72 F. Supp. 2d 
1093, 1097-99 (N.D. Cal. 1999) (finding personal juris-
diction in a defamation action where defendant created a 
website with a defamatory article about a California res-
ident and circulated e-mails to California residents). 

Here, Plaintiff's Complaint, along with additional 
documentary evidence, establishes  [*10] a prima facie 

case of personal jurisdiction over Defendants. See Harris 
Rutsky & Co. Ins. Servs. v. Bell & Clements Ltd., 328 
F.3d 1122, 1129 (9th Cir. 2003) ("the plaintiff need only 
make a prima facie showing of jurisdiction to avoid the 
defendant's motion to dismiss"). Plaintiff is incorporated 
in California and is the Art of Living branch for the en-
tire United States. In addition, certain critical statements 
by Defendants on the Blogs are, in part, directed at 
Plaintiff's activities in the United States and exhibit 
knowledge of Plaintiff's incorporation in California. See 
Panavision Int'l, L.P. v. Toeppen, 141 F.3d 1316 (9th 
Cir. 1998) (finding personal jurisdiction where 
out-of-state defendant's website postings injured plaintiff 
in California, where plaintiff had its principal place of 
business). In addition, the Blogs are hosted in California 
using northern California-based companies Google, Inc. 
(based in Mountain View, California) and Automattic, 
Inc. (based in Redwood City, California). Defendants, in 
creating and using the Blogs, agreed to terms and condi-
tions with California choice of law and venue provisions. 

Moreover, Plaintiff represents that its office, located 
in Goleta,  [*11] California, has received multiple in-
quires from individuals throughout the United States 
about the critical and negative statements on the Blogs. 
See Nicosia, 72 F. Supp. 2d at 1099 (in determining per-
sonal jurisdiction, a court looks to where the injury is 
felt); compare Church of Scientology v. Adams, 584 F.2d 
893, 898-99 (9th Cir.1978) (pre-dating "effects" test, 
finding no personal jurisdiction over out-of-state de-
fendants where those defendants' statements did not 
concern or affect California residents). Significantly, 
there appears to be no other alternative forum state for 
Plaintiff, a California nonprofit corporation, to raise its 
claims because Defendants' United States contacts are 
centered in California. See FDIC v. British-American 
Ins. Co., 828 F.2d 1439, 1442 (9th Cir. 1987) (an im-
portant factor in determining reasonableness of asserting 
jurisdiction over a non-resident defendant is the exist-
ence of an alternative forum). Finally, in addition to the 
allegedly defamatory statements posted on the Blogs 
hosted by northern California companies, Plaintiff alleg-
es that Defendants have also published trade secrets and 
committed copyright infringement by publication of 
Plaintiff's  [*12] confidential teaching materials. These 
allegations, combined with the allegations regarding 
defamation, establish the "something more" requirement 
necessary for assertion of personal jurisdiction. See 
Cybersell, 130 F.3d at 418. 

Accordingly, the Court denies Defendants' motion to 
dismiss, pursuant to Rule 12(b)(2) of the Federal Rules 
of Civil Procedure, for lack of personal jurisdiction. 
 
B. Motion to Dismiss Defamation and Trade Libel 
Claims  
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Aside from the jurisdictional challenge, Defendants 
have moved to dismiss the defamation and trade libel 
claims for failure to state a claim.1 The Court begins with 
analysis of the allegations of defamation, which form the 
heart of the dispute between the parties. 
 

1   Defendants have not moved to dismiss or 
strike Plaintiff's copyright claim. Thus, it is not at 
issue in these particular motions. 

 
Defamation  

Defendants offer four challenges to Plaintiff's defa-
mation claim: (1) that they have an "absolute right" un-
der the First Amendment to urge persons to avoid a reli-
gious organization; (2) that the alleged defamatory 
statements are not "of and concerning" Plaintiff (i.e., that 
the statements are not specifically targeted at the United 
States branch of the  [*13] Art of Living Foundation, 
which has the same name as the international organiza-
tion based in India); (3) that the statements are constitu-
tionally protected "opinions" that are not actionable un-
der defamation law; and (4) that Plaintiff is a "public 
figure," which triggers a higher actual malice standard to 
prove defamation. 
 
1. Legal Standard  

The elements of a defamation claim are (1) a publi-
cation that is (2) false, (3) defamatory, (4) unprivileged, 
and (5) has a natural tendency to injure or causes special 
damage. Wong v. Jing, 189 Cal. App. 4th 1354, 1369, 
117 Cal. Rptr. 3d 747 (Cal. App. 6th Dist. 2010). Civil 
Code section 45 provides, "Libel is a false and unprivi-
leged publication by writing, printing, picture, effigy, or 
other fixed representation to the eye, which exposes any 
person to hatred, contempt, ridicule, or obloquy, or 
which causes him to be shunned or avoided, or which has 
a tendency to injure him in his occupation." "Statements 
that contain such a charge directly, and without the need 
for explanatory matter, are libelous per se. A statement 
can also be libelous per se if it contains a charge by im-
plication from the language employed by the speaker and 
a listener could understand the defamatory  [*14] 
meaning without the necessity of knowing extrinsic ex-
planatory matter." See Wong, at 1369. Although poten-
tially limited by the context of the statement, an allega-
tion the plaintiff is guilty of a crime is generally libelous 
on its face and is actionable without proof of damages. 
See Fashion 21 v. Coalition for Humane Immigrant 
Rights of Los Angeles, 117 Cal. App. 4th 1138, 1145, 12 
Cal. Rptr. 3d 493 (Cal. App. 2d Dist. 2004). 

Whether a statement is an assertion of fact or opin-
ion is a question of law for the court. Dworkin v. Hustler 
Magazine, Inc., 867 F.2d 1188, 1193 (9th Cir. 1989). 
Pure opinions -- "those that do not imply facts capable of 

being proved true or false" -- are protected by the First 
Amendment. Partington v. Bugliosi, 56 F.3d 1147, 1153 
fn.10 (9th Cir. 1995). Assertions of fact and statements 
that "may imply a false assertion of fact, however, are 
not protected." Id. To determine whether a statement 
implies an assertion of fact, the Ninth Circuit applies the 
following three-part test. First, a court reviews the state-
ment in its "broad context," which includes the general 
tenor of the entire work, the subject of the statement, the 
setting, and the format of the work. Next, the court turns  
[*15] to the "specific context" and content of the state-
ment, analyzing the extent of figurative or hyperbolic 
language used and the reasonable expectations of the 
audience in that particular situation. Finally, the court 
inquires whether the statement itself is sufficiently factu-
al to be susceptible of being proved true or false. See 
Underwager v. Channel 9 Australia, 69 F.3d 361, 366 
(9th Cir. 1995). 
 
2. Analysis  
 
a. No "Absolute Right" to Defame under First 
Amendment  

Defendants' assertion that they have an "absolute 
right" to make defamatory statements about religious 
organizations misses the mark. As a preliminary matter, 
it is not clear that Plaintiff is a religious organization. 
According to the allegations in the Complaint, Plaintiff is 
a non-profit corporation that offers courses that employ 
breathing techniques, meditation, and yoga, focusing on 
"Sudarshan Kriya," an ancient form of stress and health 
management via rhythmic breathing. Compl. at ¶ 3. 
Moreover, the First Amendment does not protect "know-
ingly false" speech. Solano v. Playgirl, Inc., 292 F.3d 
1078, 1089 (9th Cir. 2002). It is correct that a religious 
organization's practice of "shunning" is protected by the 
First Amendment.  [*16] See Paul v. Watchtower Bible 
& Tract Soc., 819 F.2d 875, 880 (9th Cir. 1987). Here, 
even assuming Plaintiff is a religious organization, the 
allegedly defamatory statements at issue in the Com-
plaint are not all directed at religious conduct or religious 
ideology, but are instead directed at business and finan-
cial practices and alleged criminal activity. See Maktab 
Tarighe Oveyssi Shah Maghsoudi, Inc. v. Kianfar, 179 
F.3d 1244, 1250 (9th Cir. 1999) (courts may resolve 
disputes based on "neutral, secular principles," without 
impermissible entanglement into religious doctrine). 

Accordingly, Defendants' motion to dismiss on this 
ground is denied. 
 
b. Of and Concerning Plaintiff  

The First Amendment requires a plaintiff to establish 
that the statement on which the defamation claim is 
based is "of and concerning" the plaintiff. Blatty v. New 
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York Times Co., 42 Cal. 3d 1033, 1042, 232 Cal. Rptr. 
542, 547, 728 P.2d 1177 (1986). "However, when the 
statements concern groups, as here, plaintiffs face a more 
difficult and sometimes insurmountable task. If the group 
is small and its members easily ascertainable, plaintiffs 
may succeed. But where the group is large -- in general, 
any group numbering  [*17] over twenty-five members 
-- the courts in California and other states have consist-
ently held that plaintiffs cannot show that the statements 
were 'of and concerning' them." Barger v. Playboy En-
terprises, 564 F. Supp. 1151, 1153 (N.D. Cal. 1983). The 
rationale for this rule is to protect freedom of public dis-
cussion, except to prevent defamatory statements rea-
sonably susceptible of special application to a given in-
dividual. "In California, whether statements can be rea-
sonably interpreted as referring to plaintiffs is a question 
of law for the court." See SDV/ACCI, 522 F.3d at 959 
(citing Alszeh v. Home Box Office, 67 Cal. App. 4th 
1456, 80 Cal. Rptr. 2d 16, 18 (Cal. Ct. App. 1998)). 

Here, Ravi Shankar would have a good argument 
that Defendants' statements are "of and concerning" him 
because the statements expressly mention his name nu-
merous times. However, Plaintiff, which has the same 
name as the international organization (and presumably 
the same name as some 140 other international branch-
es), has not established that the allegedly defamatory 
statements at issue, as opposed to the Blogs in general, 
are "of and concerning" AOLF-US. See SDV/ACCI., 522 
F.3d at 960 (establishing defamation  [*18] requires 
more than ambiguous statements referring to a group). 
Most of the statements described in the Complaint only 
refer to "Art of Living," or to "teachers" or "lackeys" of 
Art of Living. For example, the statement "all the illegal 
activities that occur thru and in his organization, ranging 
from exploitation, to swindling, to cheating, to physical 
abuse, to sexual harassment and fondling, etc." (Compl. 
at ¶ 62) only refers to "his organization," while the 
statement "I am fully convinced that AOL is front-end 
name for a group of fraudulent NGOs. My lawyer tells 
me that what they are doing amounts to large-scale orga-
nized fraud according to the laws of several countries" 
does not clearly implicate the United States branch of the 
Art of Living Foundation, and appears focused on the 
international organization in India. 

As currently pled, the allegations in the Complaint 
are insufficient to satisfy the "of and concerning" re-
quirement of defamation law. 
 
c. In Context, Statements are Constitutionally Pro-
tected Opinions  

Under Ninth Circuit law, the Court must consider 
the broad context of the statements, the specific context 
of the statements, and whether the statement is suffi-
ciently factual  [*19] to be proved true or false. The 

Court's review of these factors leads to the conclusion 
that the statements at issue are constitutionally protected 
opinions rather than verifiable facts. 

In the broad context, the statements are made on ob-
viously critical blogs ("Leaving Art of Living" and "Be-
yond Art of Living") with heated discussion and criti-
cism of the Art of Living Foundation and Ravi Shankar. 
In this context, readers are less likely to view statements 
as assertions of fact rather than opinion. See Nicosia, 72 
F. Supp. 2d at 1101 (N.D. Cal. 1999) (statements made 
on personal website, through Internet discussion groups, 
and as part of heated debate are less likely viewed as 
statements of fact). The First Amendment protects 
"statements that cannot 'reasonably [be] interpreted as 
stating actual facts' about an individual." Milkovich v. 
Lorain Journal Co., 497 U.S. 1, 20, 110 S. Ct. 2695, 111 
L. Ed. 2d 1 (1990) (quoting Hustler Magazine v. Falwell, 
485 U.S. 46, 50, 108 S. Ct. 876, 99 L. Ed. 2d 41 (1988)). 

As to the specific context, the Court considers the 
"content of the allegedly defamatory statements, which 
includes the extent of figurative and hyperbolic language 
and the reasonable expectations of the readers." Id. at 
1102. Certain statements are  [*20] obviously critical, 
and do use words like "embezzle," "fraud," and "abuse." 
For example, there are statements that: "they obtained 
money from participants on false, deceitful declarations"; 
"companies, individuals give money to AOL organisa-
tion for specific projects, but the money never reaches 
those projects...None of this money goes toward helping 
any poor or disadvantaged people"; and "if you...want to 
launder your black money...then AOL is for you." Plain-
tiff has its strongest case for defamation when these par-
ticular statements are read in isolation. 

With context, however, these statements of hyper-
bole reflect poorly on Art of Living, but do not amount 
to factual accusations of criminal activity, especially on 
Blogs that readers obviously expect are critical of Art of 
Living. See Nicosia, 72 F. Supp. 2d at 1104 (in context 
of heated debate on the Internet, "statements accusing 
[plaintiff] of being a 'fraud,' a 'criminal' and acting ille-
gally are rhetorical hyperbole"). Courts have extended 
First Amendment protection to such statements in recog-
nition of "the reality that exaggeration and non-literal 
commentary have become an integral part of social dis-
course." By protecting speakers  [*21] whose statements 
cannot reasonably be interpreted as allegations of fact, 
courts "provide[] assurance that public debate will not 
suffer for lack of 'imaginative expression' or the 
'rhetorical hyperbole' which has traditionally added much 
to the discourse of our Nation." Milkovich, 497 U.S. at 
20 (quoting Falwell, 485 U.S. at 53-55). In addition, the 
Blogs do link to the Art of Living website and other arti-
cles about Art of Living that are positive, evincing a fo-
rum for debate and discussion.2 See id. at 1101 (state-
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ments published on Internet as part of "heated debate" 
are less likely to be viewed as assertions of fact). 
 

2   As the Court is dismissing Plaintiff's defama-
tion claim with leave to amend, the scope of any 
potential remedy for Plaintiff is not yet ripe for 
decision. The Court notes its concern, however, 
that Plaintiff requests an extremely broad injunc-
tion "restraining Defendants from operating the 
Blogs and requiring that the Blogs be removed 
from the Internet." Compl. at p. 19 ("Prayer for 
Relief"). Even if certain statements on the Blogs 
are eventually found defamatory, Plaintiff has 
cited no authority for the proposition that the 
remedy is for "the Blogs to be removed from  
[*22] the Internet" altogether just because they 
are critical of Art of Living and Shankar. 

Finally, the statements as to the Art of Living Foun-
dation (as opposed to Ravi Shankar, who is not a plaintiff 
in this action) are too loose and hyperbolic to be suscep-
tible of being proven true or false. See Milkovich, 497 
U.S. at 21-22 ("loose, figurative, or hyperbolic language" 
negates impression that author is making statement of 
fact). For example, the statement "Money from courses 
does not go into 'service projects' it goes into RS's [Ravi 
Shankar's] bank account" could be verifiable with respect 
to Shankar, but does not even refer to Art of Living. The 
statement "I am fully convinced that AOL is front-end 
name for a group of fraudulent NGOs. My lawyer tells 
me that what they are doing amounts to large-scale orga-
nized fraud according to the laws of several countries" is 
clearly harsh, but, as noted above, does not clearly im-
plicate Plaintiff. Rather, the statement voices an opinion 
("fully convinced") in connection with the author's be-
liefs about the international organization's lack of finan-
cial transparency, and relays what the "lawyer" told the 
author about the international organization's  [*23] prac-
tices. See Underwager, 69 F.3d at 367 (denying defama-
tion claim where defendant's statement that plaintiff was 
"lying" in a deposition may have been an exaggeration, 
but did not imply a verifiable assertion of perjury). 

In sum, under the totality of circumstances, the 
statements at issue are not assertions of fact, but are in-
stead constitutionally protected opinions. 
 
d. Actual Malice  

Public figures must prove actual malice in order to 
recover on defamation claims. See New York Times v. 
Sullivan, 376 U.S. 254, 279-80, 84 S. Ct. 710, 11 L. Ed. 
2d 686 (1964). Actual malice means that the defamatory 
statement was made with "knowledge that it was false or 
with reckless disregard of whether it was false or not." 
Id. Reckless disregard, in turn, means that the publisher 
"in fact entertained serious doubts as to the truth of his 

publication." See St. Amant v. Thompson, 390 U.S. 727, 
731, 88 S. Ct. 1323, 20 L. Ed. 2d 262 (1968). To prove 
actual malice, a plaintiff must "demonstrate with clear 
and convincing evidence that the defendant realized that 
his statement was false or that he subjectively entertained 
serious doubts as to the truth of his statement." See Bose 
Corp. v. Consumers Union of U.S., Inc., 466 U.S. 485, 
511 n.30, 104 S. Ct. 1949, 80 L. Ed. 2d 502 (1984). 

In Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S. 
Ct. 2997, 41 L. Ed. 2d 789 (1974),  [*24] the Supreme 
Court defined two classes of public figures. The first is 
the "all purpose" public figure who has "achiev[ed] such 
pervasive fame or notoriety that he becomes a public 
figure for all purposes and in all contexts." The second 
category is that of the "limited purpose" public figure, an 
individual who "voluntarily injects himself or is drawn 
into a particular public controversy and thereby becomes 
a public figure for a limited range of issues." Gertz, 418 
U.S. at 351. Unlike the "all purpose" public figure, the 
"limited purpose" public figure loses certain protection 
for his reputation only to the extent that the allegedly 
defamatory communication relates to his or her role in a 
public controversy. 

Plaintiff is likely a limited public figure because it is 
part of a relatively well-known international organization 
and voluntarily solicits media attention. In addition, 
Plaintiff is part of a "public controversy" with respect to 
the allegations that Plaintiff is a "cult" and allegations 
regarding Art of Living's international activities. See 
Reader's Digest Assn. v. Superior Court, 37 Cal. 3d 244, 
256, 208 Cal. Rptr. 137, 690 P.2d 610 (Cal. 1984). Giv-
en the Court's dismissal of the defamation claim with 
leave  [*25] to amend on other grounds, however, the 
Court need not decide the "actual malice" issue at this 
time.3 
 

3   The Court notes that Plaintiff has requested 
discovery with respect to Defendants' intent and 
knowledge when publishing the allegedly defam-
atory statements, including discovery of Defend-
ants' identities. The Court agrees with Defendants 
that discovery on Defendants' intent and 
knowledge (e.g., "actual malice") is inappropriate 
when Plaintiff has not stated a valid defamation 
claim for the various reasons explained above. 

 
e. Conclusion on Defamation Claim  

Although "the purpose of the anti-SLAPP statute is 
'to allow early dismissal of meritless first amendment 
cases aimed at chilling expression," the Ninth Circuit has 
clearly ruled that "granting a defendant's anti-SLAPP 
motion to strike a plaintiff's initial complaint without 
granting the plaintiff leave to amend would directly col-
lide with Fed. R. Civ. P. 15(a)'s policy favoring liberal 
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amendment." See Verizon Del., Inc. v. Covad Communs. 
Co., 377 F.3d 1081, 1091 (9th Cir. 2004). Here, because 
it is not clear that leave to amend would be futile, and 
this is Plaintiff's initial complaint, striking Plaintiff's ini-
tial Complaint would "directly  [*26] collide" with Rule 
15's liberal amendment policy. Accordingly, for all the 
reasons explained above, the Court GRANTS Defend-
ants' motion to dismiss the defamation claim with leave 
to amend. In light of this dismissal, the Court does not 
reach the motion to strike the defamation claim. Of 
course, Defendants may re-raise their anti-SLAPP argu-
ments in opposition to any amended complaint. See id. 
("If the offending claims remain in the first amended 
complaint, the anti-SLAPP remedies remain available to 
defendants."). 
 
Trade Libel  

Trade libel is defined as "an intentional disparage-
ment of the quality of property, which results in pecuni-
ary damage. . . ." Erlich v. Etner, 224 Cal. App. 2d 69, 
73, 36 Cal. Rptr. 256, 258 (1964). The cause of action 
for trade libel thus requires: (1) a publication, (2) which 
induces others not to deal with plaintiff, and (3) special 
damages. 

To the extent that it is just a re-characterization of 
Plaintiff's defamation claim, the trade libel claim falls for 
the reasons that the statements at issue in the Complaint 
are not "of and concerning" Plaintiff and are not verifia-
ble factual assertions. See Blatty v. New York Times Co., 
42 Cal. 3d 1033, 1043, 232 Cal. Rptr. 542, 728 P.2d 
1177 (Cal. 1986) ("the  [*27] various limitations rooted 
in the First Amendment are applicable to all injurious 
falsehood claims and not solely to those labeled 
'defamation' is plain: although such limitations happen to 
have arisen in defamation actions, they do not concern 
matters peculiar to such actions but broadly protect 
free-expression and free-press values"). 

To the extent that Plaintiff's trade libel claim is dis-
tinct from the defamation claim, Plaintiff has failed to 
specifically plead special damages in the form of pecu-
niary loss. See Fed. R. Civ. P. 9(g) ("If an item of special 
damage is claimed, it must be specifically stated."). The 
allegations in the Complaint are simply that Plaintiff "has 
been substantially harmed" and that "due to the continu-
ing presence of the Blogs, and their false and defamatory 
statements, Plaintiff continues to suffer irreparable inju-
ry." Compl. ¶¶ 73-74. These general statements of harm 
do not sufficiently identify special damages. See Luxpro 
Corp. v. Apple Inc., 2011 U.S. Dist. LEXIS 35008, *42 
(N.D. Cal. Mar. 24, 2011) ("Although a plaintiff does not 
need to plead a specific dollar amount, the plaintiff 
should allege an "'established business, the amount of 
sales for a substantial  [*28] period preceding the publi-
cation, the amount of sales subsequent to the publication, 

[and] facts showing that such loss in sales were the natu-
ral and probable result of such publication.'"). 

Accordingly, the Court GRANTS Defendants' mo-
tion to dismiss the trade libel claim. The Court, however, 
grants Plaintiff leave to amend its trade libel claim be-
cause it is not clear that amendment would be futile, and 
because this is Plaintiff's initial complaint. As with the 
defamation claim, striking Plaintiff's trade libel claim 
pursuant to the California Anti-SLAPP Statute at this 
point would "directly collide" with Rule 15's liberal 
amendment policy. See Verizon, 377 F.3d at 1091. De-
fendants may re-raise their anti-SLAPP arguments in 
opposition to any amended complaint. 
 
C. Motion to Strike Trade Secrets Claim (CCP 
§425.16)  

Defendants did not move to dismiss the trade secrets 
claim, but instead moved to strike the trade secrets claim 
under the California Anti-SLAPP Statute. Defendants 
argue that: (1) the alleged trade secrets are actually 
known within the yoga community; (2) it is not clear that 
the alleged secrets have "independent economic value;" 
and (3) Plaintiff has not taken reasonable efforts  [*29] 
to protect the confidentiality of the secrets. Plaintiff re-
sponds that the California Anti-SLAPP Statute does not 
apply to its trade secrets claim because publishing the 
trade secret was not protected First Amended speech, and 
that, even if the statute applies, it has established a prob-
ability of prevailing on the claim. 
 
1. Legal Standards  
 
a. Section 425.16  

The California legislature enacted section 425.16 to 
"provide a fast and inexpensive unmasking and dismissal 
of SLAPP" suits. SLAPP suits are "lawsuits brought 
primarily to chill the valid exercise of the constitutional 
rights of freedom of speech and petition for the redress 
of grievances in connection with a public issue." Wilcox 
v. Superior Court, 27 Cal. App. 4th 809, 819, 33 Cal. 
Rptr. 2d 446 (1994) (quoting Cal. Civ. Proc. Code § 
425.16(a), (b)). A defendant who brings a section 425.16 
motion has the initial burden of presenting a prima facie 
case that the suit arises "from any act of [defendant] in 
furtherance of [defendant's] right of petition or free 
speech under the United States or California Constitution 
in connection with a public issue." Wilcox, at 820 (quot-
ing Cal. Civ. Proc. Code § 425.16(b)) (internal quota-
tions omitted). 

If defendant meets  [*30] this burden, the burden 
shifts to the plaintiff to establish "a probability that 
plaintiff will prevail on the claim." Wilcox, at 823 (quot-
ing Cal. Civ. Pro. Code §425.16(b)). To show a proba-
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bility of prevailing, "the plaintiff must demonstrate the 
complaint is legally sufficient and supported by a suffi-
cient prima facie showing of facts to sustain a favorable 
judgment if the evidence submitted by the plaintiff is 
credited." Wilcox, at 824. The determination is made on 
the basis of the pleadings, as well as supporting and op-
posing affidavits stating the facts upon which the liability 
or defense is based. Cal. Civ. Proc. Code § 425.16(b)(2). 
Pleadings by themselves are inadequate to demonstrate a 
prima facie case -- the plaintiff must submit admissible 
evidence to show a probability of prevailing at trial. Ev-
ans v. Unkow, 38 Cal. App. 4th 1490, 1497-98, 45 Cal. 
Rptr. 2d 624, 628-29 (1995). 
 
b. Trade Secrets  

Under California's Uniform Trade Secrets Act, a 
"trade secret" is defined as information that: (1) derives 
independent economic value, actual or potential, from 
not being generally known to the public or to other per-
sons who can obtain economic value from its disclosure 
or use; and  [*31] (2) is the subject of efforts that are 
reasonable under the circumstances to maintain its se-
crecy. Cal. Civ. Code § 3426.1(d). "[I]nformation can be 
a trade secret even though it is readily ascertainable, so 
long as it has not yet been ascertained by others in the 
industry." ABBA Rubber Co. v. Seaquist, 235 Cal. App. 
3d 1, 21, 286 Cal. Rptr. 518 (Cal. Ct. App. 1991). 
Moreover, "[c]ombinations of public information from a 
variety of different sources when combined in a novel 
way can be a trade secret." 2 Micro Intern. Ltd. v. Mono-
lithic Power Systems, Inc., 420 F. Supp. 2d 1070, 1089 
(N.D. Cal. 2006). Whether information is publicly 
known is a factually intensive analysis. DVD Copy Con-
trol Ass'n., Inc. v. Bunner, 116 Cal. App. 4th 241, 252, 
10 Cal. Rptr. 3d 185 (Cal. Ct. App. 2004). Finally, 
 
2. Analysis  
 
a. Defendants' Initial Burden  

Under the burden-shifting framework of the Califor-
nia Anti-SLAPP Statute, Defendants must first show that 
the suit "arises from" any act in furtherance of Defend-
ants' freedom of expression on a "public issue." See Cal. 
Civ. Proc. Code § 425.16(b); see also Tuck Beckstoffer 
Wines LLC v. Ultimate Distribs., 682 F. Supp. 2d 1003, 
1009 (N.D. Cal. 2010) ("the court  [*32] must determine 
whether the defendant has made a threshold showing that 
the challenged cause of action is one 'arising from' pro-
tected activity"). Here, Defendants' anonymous state-
ments that the Art of Living Foundation is basically a 
cult and a sham is speech on a "public issue. " See 
Church of Scientology v. Wollersheim, 42 Cal. App. 4th 
628, 649, 49 Cal. Rptr. 2d 620 (Cal. App. 2d Dist. 1996) 
(allegations that Church of Scientology harmed and 

abused its members was speech in connection with a 
"public issue"). Defendant Skywalker appears to have 
published the alleged trade secrets documents -- Art of 
Living teaching manuals -- as part of a larger effort to 
debunk the notion that the Art of Living Foundation and 
Ravi Shankar possess some "secret higher knowledge." 
Thus, Defendants have satisfied the initial anti-SLAPP 
burden by establishing a direct connection between De-
fendant Skywalker's disclosure and Defendants' other 
protected speech on a public issue. See World Financial 
Group, Inc. v. HBW Ins. & Financial Services, Inc., 172 
Cal. App. 4th 1561, 1568, 92 Cal. Rptr. 3d 227 (Cal. 
App. 2d Dist. 2009) (in determining whether the "arising 
from" requirement is met, the critical point is whether the 
plaintiff's cause of action  [*33] itself was based on an 
act in furtherance of the defendant's right of petition or 
free speech."). The Court now turns to Plaintiff's burden 
of establishing a prima facie trade secrets claim. 
 
b. Plaintiff's Responsive Burden  

As Defendants have met their initial burden, the 
burden shifts to the Plaintiff to establish a sufficient pri-
ma facie showing of facts to sustain a favorable judg-
ment if the evidence submitted by the plaintiff is credit-
ed. Plaintiff has made such a showing. See Religious 
Tech. Ctr. v. Netcom On-Line Commun. Servs., 923 F. 
Supp. 1231, 1250-51 (N.D. Cal. 1995). 

Defendant Skywalker (and only Defendant Sky-
walker) has admitted to posting the alleged trade secrets 
documents in June and July 2010. See Defs.' Mot. to 
Strike at 6 ("Skywalker, in June and July 2010, posted 
the alleged trade secret documents"). In addition, the 
"spiritual" nature of the works does not remove them 
from trade secrets protection. As the Honorable Ronald 
M. Whyte noted in a similar case: 
  

   "thus, there is at least some precedent 
for granting trade secret status to works 
that are techniques for improving oneself 
(though not specifically spiritually). Con-
versely, there is no authority for excluding 
religious  [*34] materials from trade se-
cret protection because of their nature. 
Indeed, there is no authority for excluding 
any type of information because of its na-
ture. While the trade secret laws did not 
necessarily develop to allow a religion to 
protect a monopoly in its religious prac-
tices, the laws have nonetheless expanded 
such that the Church's techniques, which 
clearly are 'used in the operation of the 
enterprise,' Restatement § 39, at 425, are 
deserving of protection if secret and val-
uable." 
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Religious Technology Center, 923 F. Supp. at 1252. 

Moreover, Plaintiff has submitted credible evidence 
that it derives independent economic value from the se-
cret teaching manuals and has established reasonable 
efforts to keep the manuals confidential. According to 
declarations submitted with the opposition to the motion 
to strike, Plaintiff generates revenue from its courses and 
lessons based on the confidential teaching manuals. See 
Declaration of Ashwani Dhall, Chairperson of the Board 
of Directors for AOLF-US, ¶¶64-69 ("Dhall Decl.") [dkt. 
#40]. Plaintiff distinguishes itself from other organiza-
tions that teach breathing, yoga, and meditation by of-
fering classes based on its confidential teaching manuals.  
[*35] See ABBA Rubber Co. v. Seaquist, 235 Cal. App. 
3d 1, 18, 286 Cal. Rptr. 518 (Cal. App. 4th Dist. 1991) 
(information that obtains value from its secrecy to com-
petitors is subject to trade secret protection). 

With respect to maintaining secrecy, Plaintiff has 
submitted evidence that it keeps its manuals and lessons 
on password-protected computers, limits access to the 
electronic files, requires teachers to agree not to disclose 
the manuals and lessons, and requires teachers to agree 
to not use the manuals and lessons for any other purpose 
than teaching Plaintiff's courses. See Dhall Decl. at ¶¶ 
29-36. Although the students do not sign non-disclosure 
agreements, the students also do not receive the actual 
manuals and lessons. On balance, these efforts at main-
taining secrecy are reasonable under these circumstances. 
See Religious Technology Center, 923 F. Supp. at 1254 
("Efforts at maintaining secrecy need not be extreme, just 
reasonable under the circumstances."). 

Defendants object that the manuals and lessons are 
not confidential because they are based on techniques 
that are already known within the yoga community. In-
formation generally known to the public is not protecta-
ble as trade secret information. However,  [*36] "[t]he 
secrecy requirement is generally treated as a relative 
concept and requires a fact-intensive analysis." See DVD 
Copy Control Assn., Inc. v. Bunner, 116 Cal. App. 4th 
241, 251, 10 Cal. Rptr. 3d 185 (Cal. App. 6th Dist. 2004) 
(citing 1 Milgrim on Trade Secrets (2003) § 1.07[2], pp. 
1-343, 1-352.). Defendants have not established that the 
manuals and lessons are generally known to the public. 
"Publication on the Internet does not necessarily destroy 
the secret if the publication is sufficiently obscure or 
transient or otherwise limited so that it does not become 
generally known to the relevant people, i.e., potential 
competitors or other persons to whom the information 
would have some economic value." See id. Moreover, 
Defendants cannot rely on their own improper postings 
to support the argument that the works are no longer se-

crets. See Religious Technology Center, 923 F. Supp. at 
1256. 

Defendants are correct, however, that Plaintiff has 
not identified the "secret aspects" of their teaching man-
uals and lessons with sufficient particularity. See id. at 
1252 ("Although trade secret status may apply to works 
that are techniques for spiritually improving oneself, the 
secret aspect of those techniques must  [*37] be defined 
with particularity"). From the Court's review of the al-
leged trade secrets (filed under seal), it is clear that the 
works, in their entirety, are not entitled to trade secret 
protection. For example, as counsel for Plaintiff conced-
ed at the May 26, 2011 hearing, some of the information 
is simply biographical information about Ravi Shankar 
and the Art of Living Foundation. 

Defendants argue that the trade secrets claim should 
be completely stricken for insufficient particularity. 
However, counsel for Defendants cited no case law in 
their briefing or at the May 26, 2011 hearing for the 
proposition that a trade secrets claim may be stricken for 
insufficient particularity, and the Court has found none. 
Instead, "[i]n any action alleging the misappropriation of 
a trade secret ..., before commencing discovery relating 
to the trade secret, the party alleging the misappropria-
tion shall identify the trade secret with reasonable partic-
ularity ...." (§ 2019.210)." See Perlan Therapeutics, Inc. 
v. Superior Court, 178 Cal. App. 4th 1333, 1343, 101 
Cal. Rptr. 3d 211 (Cal. App. 4th Dist. 2009). This "rule 
assists the court in framing the appropriate scope of dis-
covery and in determining whether plaintiff's discovery  
[*38] requests fall within that scope. Id. Thus, discovery 
on the trade secrets claim may not proceed until Plaintiff 
identifies the scope of its trade secrets with reasonable 
particularity. 

As a final point, the Complaint alleges that "Doe 
Defendants" misappropriated its trade secrets. However, 
on the record before the Court, only Doe Skywalker 
acknowledged publishing the alleged trade secrets. Thus, 
even if Plaintiff does identify its trade secrets with suffi-
cient particularity (which it has not yet done), discovery 
on the trade secrets claim would only proceed against 
Doe Skywalker. See Anonymous Online Speakers v. 
United States Dist. Court (In re Anonymous Online 
Speakers), 2011 U.S. App. LEXIS 487, *16 (9th Cir. Jan. 
7, 2011) (in the context of anonymous speech under the 
First Amendment, requiring a party seeking discovery to 
meet a "heightened relevance standard requiring plain-
tiffs to demonstrate an interest in obtaining the disclo-
sures . . . which is sufficient to justify the deterrent effect 
. . . on the free exercise . . . of [the] constitutionally pro-
tected right of association."). 

In sum, although the Court is denying Defendants' 
motion to strike the trade secrets claim, Plaintiff  [*39] 
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may not obtain discovery with respect to that claim until 
if identifies, with reasonable particularity, the genuinely 
secret aspects of its teaching lessons and manuals. 
 
III. CONCLUSION  

For all the reasons explained above, Defendants' 
motion to dismiss for lack of personal jurisdiction is 
DENIED. Defendants' motion to dismiss the defamation 
and trade libel claims is GRANTED with leave to 
amend. Defendants' motion to strike the defamation, 
trade libel, and trade secrets claims is DENIED WITH-
OUT PREJUDICE. However, discovery on the trade 

secrets claim may not proceed until Plaintiff identifies 
the confidential trade secrets with sufficient particularity. 
Any amended complaint must be filed within thirty (30) 
days of this Order. 

IT IS SO ORDERED. 

Dated: June 15, 2011 

/s/ Lucy H. Koh 

LUCY H. KOH 

United States District Judge 

 

Da101



OBERWEIS DAIRY, INC., Plaintiff, v. DEMOCRATIC CONGRESSIONAL
CAMPAIGN COMMITTEE, INC., Defendant.

Case No. 08 C 4345
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2009 U.S. Dist. LEXIS 18514

March 11, 2009, Decided
March 11, 2009, Filed

PRIOR HISTORY: Oberweis Dairy, Inc. v. Democratic
Cong. Campaign Comm., Inc., 2008 U.S. Dist. LEXIS
84371 (N.D. Ill., Oct. 21, 2008)

COUNSEL: [*1] For Oberweis Dairy, Inc., Plaintiff:
Jody Knight, Thomas George DiCianni, Ancel, Glink,
Diamond, Bush, DiCianni & Krafthefer, P.C., Chicago,
IL.

For Democratic Congressional Campaign Committee,
Inc., Defendant: C. Vincent Maloney, LEAD
ATTORNEY, Perkins Coie LLP, Chicago, IL; Amanda
Elizabeth Adrian, Perkins Coie LLC, Chicago, IL.

JUDGES: Hon. Harry D. Leinenweber, United States
District Judge.

OPINION BY: Harry D. Leinenweber

OPINION

MEMORANDUM OPINION AND ORDER

Before the Court is the Defendant's Motion to
Dismiss Plaintiff's Complaint pursuant to Federal Rule of
Civil Procedure 12(b)(6). For the following reasons,
Defendant's Motion is Granted.

I. BACKGROUND

Oberweis Dairy, Inc. (hereinafter, the "Plaintiff"), an
Illinois corporation, filed suit against the Democratic
Congressional Campaign Committee, Inc. (hereinafter,
the "Defendant"), in the Circuit Court of Kane County,
Illinois, for false light invasion of privacy over a
statement Defendant allegedly transmitted, through
political advertisements, that "illegal immigrants were
found working at plaintiff's dairy stores." Plaintiff
maintains that this statement was intended to, and did,
falsely communicate that Plaintiff hired and retained
illegal immigrants as [*2] employees. Before the case
was removed to this Court on July 31, 2008, Defendant
moved the Circuit Court to dismiss the Complaint on
three grounds: (1) a corporation has no standing to sue for
false light invasion of privacy, (2) the Complaint fails to
identify any false statement made by Defendant, and (3)
Plaintiff failed to plead requisite special damages.
Because Defendant's first challenge to the Complaint is
dispositive, the Court need not address Defendant's
remaining challenges.

II. ANALYSIS

On a Rule 12(b)(6) motion to dismiss, the Court
accepts all well-pleaded allegations in the Complaint as
true, and views the allegations in the light most favorable
to the plaintiff, drawing all reasonable inferences in the
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plaintiff's favor. Bontkowski v. First Nat. Bank of Cicero,
998 F.2d 459, 461 (7th Cir., 1993). "A complaint must
always . . . allege 'enough facts to state a claim to relief
that is plausible on its face.'" Limestone Development
Corp. v. Village of Lemont, Ill., 520 F.3d 797, 803 (7th
Cir., 2008) (quoting Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 127 S.Ct. 1955, 1974, 167 L. Ed. 2d 929
(2007)). To avoid dismissal, the "allegations must
plausibly suggest that the plaintiff has a right to relief,
raising [*3] that possibility above a 'speculative level.'"
E.E.O.C. v. Concentra Health Services, Inc., 496 F.3d
773, 776 (7th Cir., 2007) (citing Bell Atlantic, 127 S.Ct.
at 1965).

The Defendant moves to dismiss Plaintiff's false
light claim on the basis that corporations lack standing to
sue for false light and the Court agrees. The parties
acknowledge in their briefs that Illinois law controls
Plaintiff's claim and, although Defendant has not pointed
to any Illinois case that expressly holds that corporations
lack standing to sue for false light, neither has Plaintiff
cited any cases holding that corporations do have
standing to sue for false light.

The single case Plaintiff cites in support of its
position, Pullman Standard Car Mfg. Co. v. Local Union
No. 2928 of United Steelworkers of America, 152 F.2d
493 (7th Cir., 1945), is a libel case recognizing that a
corporation's business reputation is protected by law. But
the tort of false light invasion of privacy does not protect
a party's reputation; it protects an individual's personal
privacy interest to be free from false publicity. See
Restatement (Second) of Torts § 652E cmt. b (1977).
Corporations do not have such a privacy interest. See
[*4] American States Ins. Co. v. Capital Associates of
Jackson County, Inc., 392 F.3d 939 (7th Cir., 2004);
Restatement (Second) of Torts § 652I cmt. c (1977).

The Illinois Supreme Court relies heavily on the
Restatement for the definition and elements of a false
light claim. See Eberhardt v. Morgan Stanley Dean
Witter Trust FSB, No. 00-3303, 2001 U.S. Dist. LEXIS
1090, 2001 WL 111024 (N.D.Ill., Feb. 2, 2001); Lovgren
v. Citizens First Nat. Bank of Princeton, 126 Ill. 2d 411,
534 N.E.2d 987, 990, 128 Ill. Dec. 542 (Ill., 1989) (citing
to Restatement (Second) of Torts § 652E cmt. c (1977)).
The Restatement has long recognized that corporations do

not have standing to sue for false light. Restatement
(Second) of Torts § 652I and cmt. c (1977) ("A
corporation . . . has no personal right of privacy. It has
therefore no cause of action for any of the four forms of
invasion covered by §§ 652B to 652E."). Several
jurisdictions beyond Illinois also rely on the
Restatement's privacy tort formulations and hold that
corporations lack standing to sue for such torts. See
Felsher v. University of Evansville, 755 N.E.2d 589 (Ind.,
2001); Southern Air Transport, Inc. v. American
Broadcasting Companies, Inc., 670 F.Supp. 38 (D.D.C.,
1987); Fibreboard Corp. v. Hartford Accident and
Indemnity Co., 16 Cal. App. 4th 492, 20 Cal.Rptr.2d 376
(Cal.App. 1 Dist., 1993). [*5] Even in jurisdictions not
relying on the Restatement, courts have found that
corporations lack standing to sue for privacy torts,
including false light. See, e.g., Seidl v. Greentree Mortg.
Co., 30 F.Supp.2d 1292 (D.Colo., 1998); CNA Financial
Corp. v. Local 743 of Intern. Broth. of Teamsters,
Chauffeurs, Warehousemen and Helpers of America, 515
F.Supp. 942 (N.D.Ill., 1981) (citing California, New
York, Pennsylvania and Kentucky law).

The Court finds that, because Illinois has adopted the
Restatement's definition of a false light claim which
excludes corporations from standing to assert such a
claim, considerable authority from other jurisdictions has
declined to recognize a corporation's false light claim,
and Plaintiff has cited no authority supporting such a
claim, the Supreme Court of Illinois would hold that
Plaintiff has failed to state a claim under Illinois law.

CONCLUSION

For the reasons stated herein, the Defendant's Motion
to Dismiss is Granted.

IT IS SO ORDERED.

/s/ Harry D. Leinenweber

Harry D. Leinenweber, Judge

United States District Court

DATE: 3/11/2009
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PAUL S. GROSSWALD 
Attorney at Law 
140 Prospect Avenue, Suite 8S 
Hackensack, NJ 07601 
(917) 753-7007 
Attorney for Defendants, 

Michele Colón and Tyler Newton 
       
      )  SUPERIOR COURT OF NEW JERSEY 
WORLD MISSION SOCIETY  )  LAW DIVISION: BERGEN COUNTY 
CHURCH OF GOD, et al.   ) 
      )  DOCKET NO. BER-L-5274-12 
  Plaintiff,   ) 
      )  Civil Action 
 v.     ) 
      ) SECOND AFFIDAVIT OF 
MICHELE COLÓN, et al.   ) TYLER J. NEWTON 
      ) IN SUPPORT OF DEFENDANTS' 
  Defendant.   ) MOTION TO DISMISS 
      ) 
 
STATE OF VIRGINIA ) 

) SS.: 
COUNTY OF FAIRFAX ) 

 

Tyler J. Newton, on his oath, deposes and says: 

1. I am one of the Defendants in the above-captioned matter.  As such I am fully familiar 

with the facts contained herein. 

2. I make this Affidavit in support of Defendants' Motion to Dismiss. 

The Examining Website 

3. My interest in the World Mission Society Church of God ("WMSCOG") arose out of my 

general interest in religion. 

4. I first became aware of the WMSCOG in 2010 when I came across some of the church's 

recruiters in a Virginia shopping center using high-pressure recruiting tactics on a young 

man. 

2nd Newton Aff. Filed by Defendant: 4/30/13
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5. Being interested in religion, I inquired as to who they were, and they told me they were 

with the "Church of God," which I later learned was the WMSCOG. 

6. I subsequently began doing research into the WMSCOG. 

7. I compiled my research into a series of articles which I posted to the Internet.  

8. I had never intended those articles to evolve into a permanent hobby. 

9. Nevertheless, my articles attracted a large volume of traffic and positive feedback.  

People began thanking me, and encouraging me to continue providing information. 

10. Inspired by such feedback, I compiled my research into a single website, located at 

examiningthewmscog.com (the "Examining Website"). 

11. The Examining Website first went online in February 2011. 

12. The Examining Website contains a collection of articles, opinion pieces, public 

documents, and former member testimony. 

13. The Examining Website does not sell any goods or services. 

14. The Examining Website does not ask its users to enter into contracts. 

15. The Examining Website does not raise money. 

16. The Examining Website does not engage its users in financial transactions of any kind. 

17. Annexed hereto as Exhibit "C" is a true and accurate copy of a screenshot showing the 

Examining Website's home page. 

The WMSCOG Strikes Back 

18. I believe that every statement on the Examining Website is either factually true, or a 

constitutionally protected opinion. 

19. If it is proven to me that a factually false statement exists on the Examining Website, I 

will agree to remove it. 

2nd Newton Aff. Filed by Defendant: 4/30/13
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20. In the fall of 2011, the WMSCOG sent two cease and desist letters to my Internet Service 

Provider. 

21. Annexed hereto as Exhibit "D" is a true and accurate copy of the first of those letters, 

dated September 28, 2011. 

22. Annexed hereto as Exhibit "E" is a true and accurate copy of the second of those letters, 

dated October 7, 2011. 

23. Neither of those letters contained any information to indicate that there was a factually 

false statement on the Examining Website. 

24. Therefore, I refused to remove any material from the Examining Website after receiving 

those letters. 

25. The New Jersey branch of the WMSCOG ("Plaintiff World Mission") subsequently filed 

a defamation lawsuit against me in Virginia (World Mission Soc. Church of God v. 

Colón, CL-2011-17163 (Jud. Cir. Va.)) (the "Virginia Case"). 

26. The challenged statements in the Virginia Case were substantially similar to the 

challenged statements in the instant case. 

27. I filed an Answer in the Virginia Case on or around April 3, 2012. 

28. Annexed hereto as Exhibit "F" is a true and accurate copy of that Answer. 

29. On March 22, 2012, the court in the Virginia Case issued a Scheduling Order, which 

included a discovery end date and a trial date. 

30. Annexed hereto as Exhibit "G" is a true and accurate copy of that Scheduling Order. 

31. The Virginia Case ended after nine months, when Plaintiff World Mission voluntarily 

dismissed it, after I filed a motion to sanction Plaintiff World Mission for missing a 

discovery deadline. 

2nd Newton Aff. Filed by Defendant: 4/30/13
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32. I spent more than $70,000 in legal fees to defend myself in the Virginia Case. 

Facebook Group 

33. In February 2011, I joined a private Facebook group called "Former Members World 

Mission Society Church of God Cult" (the "Facebook Group"). 

34. Postings to the Facebook Group were only visible to other members of the group, and 

were not visible to the general public. 

35. The Facebook Group consisted of about 40 members. 

36. No one was permitted to become a member of the group unless they were invited. 

37. Invitations were extended to people who had previously expressed concern about the 

activities of the WMSCOG. 

38. None of the communications in the Facebook Group were commercial in nature. 

39. When posting to the Facebook Group, I used the name "James Newton." 

40. On September 10, 2011, I posted a statement to the Facebook Group, which is referenced 

in ¶ 65 of the First Amended Complaint (the "Facebook Post"). 

41. I made the statement contained in the Facebook Post in response to a post made by 

another member of the group, who used the name "Mary Brown." 

42. Annexed hereto as Exhibit "H" is a true and accurate copy of the Facebook Post, 

including the statement posted by Mary Brown to which I responded, and the statement 

posted by me in response. 

43. At some point, on information and belief, an agent of Plaintiff World Mission infiltrated 

the Facebook Group by pretending to be a critic of the WMSCOG. 

44. Once the agent had access to the Facebook Group, the agent would have been able to 

view all of the comments that were made by the other group members. 
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45. I believe that explains how Plaintiff World Mission came to learn about the Facebook 

Post described in ¶ 65 of the First Amended Complaint. 

Presidential Volunteer Service Award Article 

46. On April 11, 2013, I spoke on the telephone to Whitner O'Dowd, a representative of the 

Presidential Volunteer Service Award office in Atlanta, Georgia. 

47. Ms. O'Dowd's phone number is 1-404-574-5391. 

48. I discussed with her the challenged statements alleged in ¶¶ 49-52 of the First Amended 

Complaint. 

49. I recorded the call with her permission. 

50. Afterwards, I transcribed the call. 

51. Annexed hereto as Exhibit "I" is a true and accurate copy of the transcription I made of 

that call. 

52. Annexed hereto as Exhibit "J" is an audio CD containing the recorded call.  It is 

formatted to be played back on any standard CD player or computer CD-ROM drive. 

Lack of Personal Jurisdiction 

53. I am a resident of Virginia, and I object to being haled into court in New Jersey because 

New Jersey lacks personal jurisdiction over me. 

54. I have lived in Virginia my entire life. 

55. I do not work in New Jersey. 

56. I do not own any assets or property in New Jersey. 

57. All of the materials that I have ever posted to the Internet pertaining to the WMSCOG 

were posted exclusively in Virginia. 

58. I created the Examining Website exclusively in Virginia. 
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PAUL S. GROSSWALD, ESQ. 
140 Prospect Avenue, Suite 8S 
Hackensack, NJ 07601 
(917) 753-7007 
Attorney for Defendant, 
  Michele Colón 
       
      )  SUPERIOR COURT OF NEW JERSEY 
WORLD MISSION SOCIETY  )  LAW DIVISION: BERGEN COUNTY 
CHURCH OF GOD    ) 
      )  DOCKET NO. BER-L-5274-12 
  Plaintiff,   ) 
      )  Civil Action 
 v.     ) 
      ) SECOND CERTIFICATION OF 
MICHELE COLÓN,    ) PAUL S. GROSSWALD 
      ) IN SUPPORT OF DEFENDANT 
  Defendant.   ) MICHELE COLÓN'S 
      ) MOTION TO DISMISS 
 
I, Paul Grosswald, of full age, hereby certify as follows: 

1. I am an attorney at law of the State of New Jersey and am the attorney for Defendant 

Michele Colón in the above-captioned matter.  As such, I am fully familiar with the facts 

contained herein.  I submit this Second Certification in support of Ms. Colón's Motion to 

Dismiss. 

2. I was also one of the attorneys for Tyler Newton while Mr. Newton was being sued by the 

Plaintiff in a similar case in Virginia earlier this year.  As such, I am fully familiar with the 

documents related to that case that are contained herein.  That case was brought in the 

Circuit Court of the Commonwealth of Virginia, County of Fairfax, Case No. 2011-17163 

(hereinafter the "Virginia Case"). 

3. Annexed hereto as Exhibit "8" is a true and accurate copy of select pages from the 

discovery demands (interrogatories and requests for document production) propounded by 

the Plaintiff against Mr. Newton in the Virginia Case, dated April 16, 2012. 
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4. Annexed hereto as Exhibit "9" is a true and accurate copy of a letter sent from the 

Plaintiff's Virginia attorney to Mr. Newton's Virginia attorney, dated May 4, 2012 

5. Annexed hereto as Exhibit "10" is a true and accurate copy of a letter opinion and Order 

handed down by the court in the Virginia case on July 20, 2012. 

6. Annexed hereto as Exhibit "11" is a true and accurate copy of an Order handed down by 

the court in the Virginia case resolving motions that were heard on September 7, 2012. 

7. Annexed hereto as Exhibit "12" are true and accurate copies of each unpublished opinion 

cited to in the accompanying brief, pursuant to R. 1:36-3, minus those opinions that were 

previously submitted with my first Certification in support of the pending motion: 

• Ciemniecki v. Parker McCay P.A., 2010 U.S. Dist. LEXIS 55661 (D.N.J. June 7, 
2010) 
 

• Graco, Inc. v. PMC Global, Inc., 2009 U.S. Dist. LEXIS 26845 (D.N.J. Mar. 31, 
2009) 

 
• Munoz v. Perla, 2011 N.J. Super. Unpub. LEXIS 3096 (App. Div. Dec. 20, 2011) 

 
• Oberweis Dairy, Inc. v. Democratic Cong. Campaign Comm., Inc., 2009 U.S. 

Dist. LEXIS 18514 (N.D. Ill. Mar. 11, 2009) 
 

• Vasquez v. Addiego, 2010 N.J. Super. Unpub. LEXIS 890 (App. Div. Apr. 23, 
2010) 

 
8. Annexed hereto as Exhibit "13" is a true and accurate copy of screenshots showing the 

results of Google searches with the number of hits circled in red, and a list of Internet sites 

providing public comment on the Plaintiff. 

9. Annexed hereto as Exhibit "14" is a true and accurate copy of the State of Maryland's 

"Report of the Task Force to Study the Effects of Cult Activities on Public Senior Higher 

Education Institutions," as published on the website of the International Cultic Studies 

Association, at: 
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http://www.icsahome.com/infoserv_articles/mdtaskforce_full.htm 

(last visited December 2, 2012), with relevant portions highlighted in yellow. 

10. Annexed hereto as Exhibit "15" is a true and accurate copy of the NYU Campus Safety 

Page, at: 

http://www.law.nyu.edu/housing/oncampushousing/NYU4UWellnessInitiatives/Safety/index.htm 

(last visited December 2, 2012), with relevant portions highlighted in yellow. 

11. Annexed hereto as Exhibit "16" is a true and accurate copy of the following law review 

article: Marc A. Franklin & Daniel J. Bussel, Defamation and the First Amendment:  New 

Perspectives:  The Plaintiff's Burden in Defamation:  Awareness and Falsity, 25 Wm. & 

Mary L. Rev. 825 (1984). 

12. Annexed hereto as Exhibit "17" is a true and accurate copy of the challenged statement 

referenced in ¶ 33 of the Plaintiff's Proposed First Amended Complaint, along with a true 

and accurate copy of the relevant pages from the Form 1023 that is referenced within said 

challenged statement. 

13. Annexed hereto as Exhibit "18" is a true and accurate copy of the challenged statement 

referenced in ¶ 34 of the Plaintiff's Proposed First Amended Complaint, along with a true 

and accurate copy of the relevant pages from the Form 1023 that is referenced within said 

challenged statement. 

14. Annexed hereto as Exhibit "19" is a true and accurate copy of the challenged statement 

referenced in ¶ 36 of the Plaintiff's Proposed First Amended Complaint, along with a true 

and accurate copy of the relevant pages from the Form 1023 that is referenced within said 

challenged statement. 

2nd Grosswald Cert. Filed by Defendant: 12/3/12

Da116



2nd Grosswald Cert. Filed by Defendant: 12/3/12

Da117



 
EXHIBIT 

9 

2nd Grosswald Cert., Ex. 9 (Settlement Offer) Filed by Defendant: 12/3/12

Da118



2nd Grosswald Cert., Ex. 9 (Settlement Offer) Filed by Defendant: 12/3/12

Da119



PAUL S. GROSSWALD 
Attorney at Law 
140 Prospect Avenue, Suite 8S 
Hackensack, NJ 07601 
(917) 753-7007 
Attorney for Defendants, 

Michele Colón and Tyler Newton 
       
      )  SUPERIOR COURT OF NEW JERSEY 
WORLD MISSION SOCIETY  )  LAW DIVISION: BERGEN COUNTY 
CHURCH OF GOD, et al.   ) 
      )  DOCKET NO. BER-L-5274-12 
  Plaintiffs,   ) 
      )  Civil Action 
 v.     ) 
      ) FOURTH CERTIFICATION OF 
MICHELE COLÓN, et al.   ) PAUL S. GROSSWALD 
      ) IN SUPPORT OF DEFENDANTS' 
  Defendants.   ) MOTION TO DISMISS 
      ) 
 
I, Paul Grosswald, of full age, hereby certify as follows: 

1. I am an attorney at law of the State of New Jersey and am the attorney for Defendants 

Michele Colón and Tyler Newton in the above-captioned matter.  As such, I am fully 

familiar with the facts contained herein.  I submit this Fourth Certification in support of 

the Defendants' Motion to Dismiss. 

2. Annexed hereto as Exhibit "28" is a true and accurate copy of the Plaintiffs' Second 

Amended Complaint, filed on or around April 24, 2013. 

3. Annexed hereto as Exhibit "29" is a true and accurate copy of a letter sent to the Court by 

Plaintiff's counsel dated April 24, 2013. 

4. Annexed hereto as Exhibit "30" is a true and accurate copy of the Consent Order filed on 

February 25, 2013. 
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5. Annexed hereto as Exhibit "31" is a true and accurate copy of the unpublished opinion 

cited to in the accompanying brief, pursuant to R. 1:36-3: 

• Fourney v. Santos, 2005 N.J. Super. Unpub. LEXIS 424, *6-7 (App. Div. Oct. 6, 

2005). 

6. Annexed hereto as Exhibit "32" is a collection of printouts or screenshots produced by the 

Plaintiffs containing the challenged statements at issue in this case.  Each page is a true 

and accurate copy of the printout or screenshot produced by the Plaintiffs as part of their 

recent document production, except that (1) the Defendants have inserted headings at the 

top of each page to assist the Court in determining which paragraph from the Second 

Amended Complaint each page corresponds to; and (2) Ms. Colón has inserted her own 

Bates numbers onto each page for easier reference by the Court. 

7. Annexed hereto as Exhibit "33" is a true and accurate copy of the cover and relevant 

pages from the book Take Back Your Life:  Recovering From Cults and Abusive 

Relationships, by Janja Lalich & Madeline Tobias (Bay Tree Publ'g, Berkeley, CA 2006), 

with relevant portions highlighted. 

8. Annexed hereto as Exhibit "34" is a true and accurate copy of a collection of statements 

which can currently be found online containing criticisms of the WMSCOG that were 

made prior to October 2009, with relevant portions highlighted. 

9. Annexed hereto as Exhibit "35" is a true and accurate copy of a collection of statements 

which can currently be found online containing criticisms of the WMSCOG that were 

made at or around October 2009 through May 2011, with relevant portions highlighted. 
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6HFRQG Amended Complaint ¶ 30(e) � 3DJH �
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6HFRQG Amended Complaint ¶ 30(e) � 3DJH �
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6HFRQG Amended Complaint ¶ 30(h) / Page � 
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6HFRQG Amended Complaint ¶ 30(h) / Page � 
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6HFRQG Amended Complaint ¶ 33 � 3DJH � 
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6HFRQG Amended Complaint ¶ 33 � 3DJH �
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6HFRQG Amended Complaint ¶ 34 
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6HFRQG Amended Complaint ¶¶ �� - �8 � 3DJH �
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6HFRQG Amended Complaint ¶¶ �� - �8 � 3DJH �
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6HFRQG Amended Complaint ¶¶ �� - �8 � 3DJH �
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6HFRQG Amended Complaint ¶¶ �� - �8 � 3DJH �
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6HFRQG Amended Complaint ¶¶ �� - �8 � 3DJH �
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6HFRQG Amended Complaint ¶¶ 54 - 58 � 3DJH �
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