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Counsel for Plaintiff

Lee E. Berlik, Esq.

BerlikLaw, LLC

1818 Library Street, Suite 500
Reston, VA 20190

Counsel for Defendant Tyler Newton

Re: World Mission Society Church of God, A NJ Nonprofit Corp. v. Michelle
Colon et al., Case No. CL-2011-17163

Dear Counsel:

This matter came before the Court on July 6, 2012 on Plaintiff's Motion for a
Protective Order, Upon consideration of the respective bricfs, oral arguments, and
controlling authorties, the motion is Dented.

FaCTUAL BACKGROUND

Plaintiff, World Mission Society Church of God, A NJ Nonprofit Corporation
(“WMSCOG™), is a branch of the World Mission Society Church of God. The World
Mission Society Church of God was founded in 1964 and boasts of over a million
members worldwide.
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In June of 2011, defendants Michelle Colon! and Tyler J. Newton (“Newton”)
began a series of purportedly defamatory attacks against WMSCOG. Newton
allegedly created a Facebook group and YouTube videos for the purposes of
attacking WMSCOG, Additionally, Newton operates an Internet website (“Website”)
that criticizes WMSCOG.2 The Website discusses the World Mission Society Church
of God’s teachings, methods, and practices and monitors the World Mission Society
Church of God’s worldwide activities. A number of allegedly defamatory statements
on the Website are enumerated in WMSCOG's complaint, Representative examples
of the defamation complained of mclude allegations of money laundering,
intentional destruction of families, deception, intimidation, misappropriation of
finances, and improper financial relationships between secular corporations, the
WMSCOG and its senior leadership.

In response to the perceived defamation, WMSCOG filed a complaint against
Colon and Newton with claims for defamation, statutory conspiracy, civil
conspiracy, trade libel, tortious interference with a business expectancy, and
negligent interference with a business expectancy.3 WMSCOG requested a
permanent injunction requiring the removal of all purportedly defamatory material
posted on the Internet. WMSCOG requested compensatory damages of five million
dollars and requested the compensatory damages be trebled in accordance with
Virginia Code §18.2-500. WMSCOG additionally requested a punitive damages
award of ten million dollars.

Pursuant to Rule 4:1 of the Rules of the Supreme Court of Virginia, Newton
propounded written interrogatories and requests for production of documents on
WMSCOG., WMSCOG generally refused to respond to Newton’s discovery requests
and stated that it would not fully respond until a protective order was entered.

ARGUMENTS

WMSCOG predicates its request for a protective order entirely upon its
concern that Newton will publish on the Website any discovery materials obtained.
WMSCOG asserts the sole purpose of discovery is to allow parties to prepare for
trial, and Newton should not be permitted to share discovery information with the
public, WMSCOG contends Newton should be entirely precluded from taking any
discovery in the matter. If Newton is permitted discovery, WMSCOG requests the
discretion to classify materials as confidential and only viewable by counsel.

I Colon’s Motion to Dismiss for lack of jurisdiction was granted by Judge Bellows on March 16, 2012,
2 The website at issue is http://www examiningthewmscog.com/

5 Judge Brodie sustained Newton's demurrer to the tortious interference with a business expectancy
and negligent interference with a business expectancy on March 13, 2012,
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Newton concurs with WMSCOG’s conclusion that the sole purpose of
discovery is preparation for trial, Newton subsequently lists sixteen specific
allegations of defamation listed in the Complaint and argues he 1s entitled to
discovery with respect to each of the allegations and all other claims made in
WMSCOG’s Complaint. Newton further contends WMSCOG has not articulated a
particularized harm that would occur in the absence of the issuance of a protective
order and argues a fear of public dissemination of discovery materials is insufficient
to allege good cause. Although Newton requests unredacted discovery materials,
Newton represents all identifying personal information of third parties will he
redacted prior to publication.

ANALYSIS

The issuance of protective orders ig governed by Rule 4:1(c) of the Rules of the
Supreme Court of Virginia. According to Rule 4:1(c), a protective order may be
granted upon motion and a demonstration of good cause. VA, SUP. CT. R. 4:1(c).
Virginia courts have not articulated good cause in this context. Virginia’s Rule 4:1(c)
and Rule 26(c) of the Federal Rule of Civil Procedure are substantially similar with
respect to the demonstrations necessary to grant a protective order.4 Therefore, this
Court will examine the federal standards applied to protective orders for guidance.

When applying Rule 26(c) of the Federal Rules of Civil Procedure, federal
district courts have concluded the issuance of a protective order requires both an
allegation of significant harm and a demonstration of good cause. Trans. Pacific Ins.
Co. v. Trans-Pacific Ins. Co., 136 T.R.D. 385 (E.D. Pa. 1991).Furthermore, the
significant harm must be demonstrated by specific factual assertions. United States
v. Garrett, 571 F.2d 1323, 1326 n.3 (6th Cir, 1978). '

In Virginia, parties may properly issue discovery with respect to any relevant
issue that is not ctherwise privileged. VA. SUP. CT. R. 4:1(b)(1). Even if the discovery
requested would not be admissible at trial, a discovery request is not improper if it
would lead to the discovery of admissible information. Id. To obtain such discovery,
parties are permitted to utilize methods such as interrogatories, depositions, and
requests for production of documents, VA. SUP. CT. R. 4:1 (a). The sole justification
for obtaining discovery is to assist parties with trial preparation. Shenandoch Publ.
House v. Fanning, 236 Va. 253, 260, 368 S.E.2d 253, 256 (1988)(citing Seattle Times
Co. v. Rhinehart, 467 U.S. 20, 34-36 (1984)).

1 UInder the Federal rules, a protective order may be granted “for good cause [.. ] to protect a party or
person.” Fib, R. CIv. P. 26(c)(1).
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The fact that discovery can only be obtained for the purposes of trial
preparation does not necessarily preclude discovered information from being used
beyond solely trial preparation. The dissemination of discovered information is
subject to the control of a trial court; however, no general rule prohibits the
publication of admissions and documents obtained via discovery. Cf. Seattle Times
Co. v. Rhinehart, 467 U.S. 20, 34-36 (1984)(noting that access to discovered
materials 1s subject to the control of trial courts). The threat or fear of publication,
standing alone, has repeatedly been deemed insufficient to justify the issuance of a
protective order. See, e.g., Jepson Inc. v. Makila Elec. Works, Lid., 30 F.3d 854, 858
(7th Cir. 1994). Judge Ellis of the Eastern District of Virginia recently considered
the issue of public dissemination of discovery materials, United Stales ex rel. Davis
u. Prince, 753 F.Supp.2d 561 (E.D. Va. 2010). Judge Ellis specifically rejected the
proposition of issuing a protective order conditioned entirely upon a party’s intent to
publish discovery materials, Id. at 567. Judge Ellis concluded:

It cannot logically be the case that good cause exists to prohibit the public
disclosure of discovery materials because a party states an intent to
disseminate those materials in accordance with the law, [...] To show good
cause, a party must demonstrate more than that an opposing party intends to
disseminate discovery materials; rather, it must show that the disclosure of
those materials will cause specific prejudice or harm, such as annoyance,
embarrassment, oppression, or undue burden or expense. And, importantly,
the fact that public disclosure of discovery materials will cause some
annoyance or embarrassment is not sufficient to warrant a protective ordoer;
the annoyance or embarrassment must be particularly serious.

Id. at 567-68.

WMSCOG filed its Complaint and specifically enumerated sixteen
defamatory statements Newton had purportedly made. Generally, Newton’s
interrogatories and requests for production of documents directly address the
defamatory statements WMSCOG chose to be the predicate of its Complaint. The
discovery propounded clearly seeks to obtain relevant and otherwise discoverable
information.

WMSCOG lodges a number of objections and purported classifications of
confidential information with respect to Newton’s discovery; however, WMSCOG
predicates its assertion of good cause entirely upon the possibility Newton will
publish discovery materials obtained on the Website. The only harm WMSCOG
references are amorphous “threats” and “risks” that could befall the church and its
members if Newton is permitted to publish discovery materials. Vague
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apprchensions with respect to potential publication are insufficient to demonstrate
the requisite good cause necessary to issue a protective order.

WMSCOG failed to articulate a single serious harm likely to occur if Newton
publishes the discovery material he obtains, Any annoyance or embarrassment
WMSCOG suffers is directly related both to WMSCOG’s decision to institute the
current action and the extensive scope of the allegations propounded against
Newton. The only embarrassment to members of the church will be a result only of
their membership in WMSCOG.5 Neither of these concerns justify 1ssuing a
protective order.

CONCLUSION

Accordingly, WMSCOG failed to demonstrate any good cause sufficient to
1ssue a protective order, The motion for a protective order is DENIED.

Sincerely,

//u/ / /%r% 24

Charles J. Maxfiel
Fairfax County Circuit Court

5 Newton requested that any order granted with respect to WMSCOGC's motion for a protective order
contain a provision that all third-party identifying information beyond names obtained through
discovery will be redacted by Mewfon prior to any publication, and the Order will reflect Newton's
request.
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VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
y
WORLD MISSION SOCIETY CHURCH )
OF GOD, A NJNONPROFIT CORP. )
)
Plaintiff, )
)
V. ) CL-2011-17163
)
MICHELLE COLON, et al., )
)
Defendants. )
2

| ORDER
3 This matter came before the Court on July 6, 2012, upon Plaintiff’s Motion for a
Protective Order,

IT APPEARING that for the reasons stated in the Court’s Letter Opinion of July 20,
2012 that the Motion a Protective Order should be denied;

It is therefore ORDERED that the Motion for a Protective Order is DENIED;

It is further ORDERED that the Court’s Letter Opinion of July 20, 2012, is incorporated
into this Order.

It is further ORDERED that all discovery produced in this matter shall be produced in
unredeated form. Priot to either party’s publication of discovery materials all “personal
information™ of third parties shall be redacted. “Personal information” is defined to include
social security numbers, phone numbers, home addresses, and email addresses,

It is further ORDERED that Plaintiff respond to Newton’s interrogatorics and request for

production of documents within fourteen (14) days of the entry of this Order.
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Entered on this _/(” day of July, 2012.

7S d

Tudge Charles :%/Maxﬁeld

ENDORSEMENT OF THIS ORDER BY COUNSEL OF RECORD IS WAIVED IN THE DISCRETION OF THE COURT
PURSUANT TO RULE 1:13 OF THE RULES OF THE SUPREME COURT OF VIRGINIA.




